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JOINT APPENDIX 


[Filed June 29, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 1961. 


The United States of America : Criminal No. 518-61 
v. Grand Jury No. 645-61 


Joe Walker : Violation: 22 D.C.C. 1401 
Doris L. Walker : (Forgery and Uttering) 


The Grand Jury charges: | 

On or about May 25, 1961, within the District of Columbia, Joe 
Walker and Doris L. Walker, with intent to defraud, falsely made and 
forged in its entirety a bank check. Following is a photostatic copy of 
said falsely made and forged check: 


214 48 614 
Please Fill in Account Number 


Pay to the 
Order of Doris L. Walker 


Fifteen Dollars Dollars 


AMERICAN SECURITY 
« Trust Company 
Fifteenth Street & 
Penna. Ave. N.W. s 


ASL aos 


0511 0055 De 25284 2712-Peae St N.W. 
[Endorsed - Mrs. Doris Walker, 1239 New Hampshire Ave N.W. 
Wash D. C. | 


For deposit to the credit of E. W. Hackett | 
Business Account 


Washington, D. C. Clearing House - May 29, 61 
American Security & Trust Co. - May 31, 61 ] 


SECOND COUNT: 
On or about May 25, 1961, within the District of Columbia, Joe 
Walker and Doris L. Walker, with intent to defraud, passed and uttered 


to Otis L. Mims, as true and genuine, a forged bank check, a copy of 


which is set forth in the first count of this indictment and is incorporated 
herein by reference, well knowing the aforesaid check was forged. 
THIRD COUNT: 

On or about May 29, 1961, within the District of Columbia, Joe 
Walker and Doris L. Walker, with intent to defraud, falsely made and 
forged in its entirety a bank check. Following is a photostatic copy of 
said falsely made and forged check: 


NO. 483 arr 


214 14 648 
Please Fill in Account Number 


Pay to the 
Order of ‘Doris L. Walker $ 15.00 


___ Doris L. Wake or 


Fifteen Doll 00/99 pollars 


AMERICAN SECURITY 
& Trust Company 
Fifteenth Street & 
Penna. Ave. N.W. /s/ 


0511 0055 De25584 


—S 


en ee ee 
{Endorsed - Doris L. Walker, 1239 New Hampshire Ave, N.W. 


For Deposit to the Credit of E. W. HACKETT 
Business Account 


FOURTH COUNT: 

Onor about March 29, 1961, within the District of Columbia, 
Joe Walker and Doris L. Walker, with intent to defraud, passed and 
uttered to Otis L. Mims, as true and genuine, a forged bank check, a 
copy of which is set forth in the third count of this indictment and is 
incorporated herein by reference, well knowing the aforesaid check 


was forged. 


FIFTH COUNT: , 


On or about May 30, 1961, within the District of Columbia, Joe 
Walker and Doris L. Walker, with intent to defraud, falsely made and 
forged in its entirety a bank check. Following is a photostatic copy of 

| 


said falsely made and forged check: 


NO. 483. Spr 


214 69 614 
Please Fill In Account Number ____May 30196 


Pay to the 
Order of Doris L. Walker $ 15.00 


____Voris Lb. Waker 
00 


Fifteen Dollars 00 Dollars 


AMERICAN SECURITY 
& Trust Company 
Fifteenth Street & 
Penna. Ave. N.W. 
Washington 13, D.C. 
De 25284 


0511 0055 | 


[Endorsed - Doris L. Walker - 1239 New Hampshire Ave. N.W. 


For Deposit to the Credit of E. W. HACKETT 
Business Account ] 


SIXTH COUNT: 
On or about May 30, 1961, within the District of Columbia, Joe 
Walker and Doris L. Walker, with intent to defraud, passed and uttered 
to Otis L. Mims, as true and genuine, a forged bank check, a copy of which 
is set forth in the fifth count of this indictment and is incorporated herein 
by reference, well knowing the aforesaid check was forged. | 
| 
/s/ Oliver Gasch | 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Foreman. | 


[Filed July 7, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 


vs. 


Criminal No. 518-61 
Charge - Forgery & Uttering 


#1 JOE WALKER : 
Defendant : 


PLEA OF DEFENDANT 


2a eee 


On this 7th day of July, 1961, the defendant Joe Walker, appearing 
in proper person and without counsel, defendant requests Court to appoint 
counsel which is so ordered, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, pleads not 
guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


RICHMOND B. KEECH 
Present: Presiding Judge Criminal Court #One 


United States Attorney HARRY M. HULL, Clerk 


By Victor Caputy By /s/ Charles J. Rumsey 
Assistant United States Attorney Deputy Clerk 


Dawn Copeland - Official Reporter 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
Washington, D. C. 
November 6, 1961 
The above-entitled action came on for trial on the merits, before 
the HONORABLE BURNITA SHELTON MATTHEWS, United States Dis- 
trict Judge, and a Jury, at 10 o'clock a.m. 
APPEARANCES: 
On behalf of the United States: 
JOEL D. BLACKWELL, Assistant U. S. Attorney 
On behalf of the Defendant: 
DORSEY EVANS, ESQ. 


b) 
* * * 


DR. CHARLES HERBERT MARSHALL, JR. 
called as a witness by the Government, being first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. State your full name, Doctor, please. A. Charles Herbert 
Marshall. | 
Q. Where do you live? A. 2712 P Street, Northwest. 
Q. And where is your office? A. 2712 P Street, Northwest. 
Q. Now, Dr. Marshall, do you know a person by the name of Joe 
Walker? A. I do. | 
Q. And how do you come to know him, sir? A. Well, he has been 
a patient of mine at various intervals over the past twenty or twenty-five 


years. 


Q. And do you know one by the name of Doris Walker? A. No, I 
don't know Doris Walker. | 

MR. BLACKWELL: At this time, Your Honor please, I would like 
to request that these be marked as Government's Exhibits Nos. 1, 2 and 3, 


for the purpose of identification. | 

THE COURT: Very well. 

THE CLERK: Government's Exhibits Nos. 1, 2 and 3 marked for 
identification. 


(Three checks were marked Govern- 
ment's Exhibits Nos. 1, 2 and 3 for 
identification.) 


BY MR. BLACKWELL: 
Q. Dr. Marshall, I now show you what has been marked as Govern- 
ment's Exhibits 1, 2 and 3, and J ask you if you have seen those before? 
A. No, I have not. | 
Q. What do those appear to be? A. Appear to be checks. 
Q. On which bank are they drawn? A. American Security & 


Trust Company. 
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Q. Do you bank with the American Security & Trust Company, 
Doctor? A. No, I do not. 

Q. What is your bank? A. National Bank of Washington. 

Q. Now, Doctor, directing your attention to those specific dates, 
May 25, May 29, and May 30, 1961, did you at that time authorize -- strike 
that. 

By the way, are those your signatures on those checks? A. No. 

Q. Have you seen those checks before? A. No. 

Q. Did you on May 25, May 29 or May 30, authorize the Defendant 
in this case, Joe Walker, to sign your signature to those checks or any 
checks? A. I did not. 

Q. And you never authorized him to sign your signature to a check ? 
A. Never, no. 

Q. Have you authorized Doris Walker to sign your name? A.I 

have not. 

Q. Did you authorize anybody to sign those checks? A. I have 
not. 

MR. BLACKWELL: Thank you very much, Doctor. No further 
questions. 

Your witness, Mr. Evans. 

CROSS EXAMINATION 
BY MR. EVANS: 
Q. Dr. Marshall, I would like to show you the Government Ex- 


hibit No. 1 again and ask you if you can recognize the name that has been 


signed there as the person who has the account at that bank? A. No. 


Q. You cannot recognize that? A. No. 

Q. I ask you if you recognize the name on Government Exhibit 2 
as the person who has an account in that bank? A. No. 

Q. And the same question as to Government Exhibit No. 3? A. No. 

Q. You cannot recognize that name? A. No. 

Q. Now, Doctor, do you recognize this, what appears to be a tele- 


phone number? A. Yes. 
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Q. What number is that? A. That is my number, one of my 


numbers. | 
Q. Your telephone? A. Decatur 2-5284. 
Q. Did you write that number, Doctor? A. No, I did not. 
Q. Do you recognize on Government Exhibit No. ‘ what appears 


to be an address? A. That is my address. 

Q. And did you write that address? A. I did not. 

Q. Did you authorize anyone to write your address on any docu- 
ment? A. Idid not. | 

Q. Now, Dr. Marshall, has there been an occasion in your rela- 
tion with Mr. Walker in this case, where he has ever to your knowledge 
attempted to sign your name to any documents? A. No. 

MR. EVANS: I have no further questions. | 

MR. BLACKWELL: I have one further question, Your Honor 
please. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: ! 

Q. Did you at any time on the 25th of May or the 29th or 30th of 
May, call the gasoline station located at 1200 New Hampshire Avenue and 

request them to cash a check for your maid? A. No, I did not. 

Q. By the way, do you transact business at this particular sta- 
tion? A. No, I do not. | 

* * 
OTIS LEE MIMS 
called as a witness by the Government, being first duly sworn, was ex- 
amined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, sir. A. Otis Lee Mims. 

Q. Keep your voice up so Her Honor, the ladies and gentlemen 
of the jury, the lady taking notes, in fact, everyone in the courtroom, 
can hear everything you Say. | 

Where do you live? A. 1511 Caroline Street. 


8 
. What? A. 1511 Caroline Street, Northwest, in this city. 
. And where are you employed? A. E. W. Hackett Texaco. 
_ Hackett is Hackett Service Station? A. Yes. 
Q. Where is that located? A. 1200 New Hampshire Avenue, 
Northwest. 
Q. Directing your attention to May 25th, 29th and 30th of this year, 


were you employed in that same service station? A. Yes, I was. 


Q. And also directing your attention to May 25th, did you have 
occasion to cash a check for someone? A. Yes. 

Q. I show you what has been marked as Government Exhibit No. 1 
and ask you, sir, if you have seen that before, and if so, when and where ? 
A. Yes, this is the check Miss Walker gave me on May 25th to cash for 
her. 

Q. Now, do you recall whether her first name was Doris or not? 
A. Yes. 

Q. And what did she say when she presented that check to you for 
purpose of being cashed? A. She said she was Dr. Marshall's maid or 
something, and she had borrowed the money from him to pay her rent. 

Q. And did you cash it? A. Yes, I did. 

Q. Now, I show you what has been marked as Government 
Exhibit No. 2, dated May 29, four days later. Have you seen that before, 
sir, and if so, when and where? A. Yes, I cashed this one also. 

Q. For whom? A. For Doris Walker. 

Q. And that is in the amount of how much? A. $15. 

Q. Did she make any statement at that time in the case? 

MR. EVANS: Iobject, Your Honor. I think this testimony is 
hearsay in nature, and I believe if the prosecutor would like to have it in 
evidence, he should have the witness here, Doris Walker. 

MR. BLACKWELL: The Defendant hasn't been mentioned in this 
case. Iam just asking about Doris Walker. 

MR. EVANS: It is still hearsay, Your Honor, and the best evidence 


is available, that is, the witness herself. 
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; | 
THE COURT: He may testify as to what Doris Walker did, but 


you are bringing out what she said. 
MR. BLACKWELL: Very well, I will forego that. 
BY MR. BLACKWELL: 

Q. Did you cash that check for her? A. Yes, I did. 

Q. Now, I will ask you to take a look at Gaverniient Exhibit 3, 
dated May 30th, and ask you if you have seen that before and if so, when 
and where? A. Yes, I cashed this one at the station also. | 

Q. Who is your supervisor or boss at this station? A. Mr. Hackett 
himself. | 

Q. Do you know whether or not there came a time when these 
cashed checks were returned? A. Yes, I know they were returned. 

Q. Now, after these checks were returned, what did you do then, 
if anything? A. Well, first the check had the wrong address on it where 
she lived. It came back on a Saturday and I tried to find the person that 
gave me those checks, and by having the wrong address, it was Sunday 
before I found them. | 

Q. Did there come a time when you found the person who gave you 
these checks? A. Yes. | 

Q. What happened then, if anything? A. I immediately called 
No. 3 Precinct. 

Q. Keep your voice up. A. Limmediately called No. 3 Precinct. 

Q. Did any officer from No. 3 Precinct respond? A. Yes, they 
did. 

Q. Do you know who this officer was? A. Detective DeMilt. 

Q. As the result of Detective DeMilt's coming in reply to your 
call, did you go someplace with him? A. Yes, I went with him back to 
the house. ! 

Q. Which house was that -- I mean, who was at the house? 

A. Miss Walker. | 
Q. And were you present when the officer went to Miss Walker's 


house? A. Yes. 
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Q. Did there come a time when you had occasion to see the 
Defendant in this case, Joe Walker? A. No. WhenI seen Mr. Walker, 
I think it was in the precinct, we had gone back to the precinct. I don't 
remember seeing him there. 

Q. Atnotime when Mrs Walker turned over these three checks 
to you, was the Defendant present, is that right? A. He was not. 

Q. And you have not heard him interrogated concerning these 
checks, have you? A. I heard the detective question him. 

Q. Just a moment; did you hear anything he said, not what 
somebody else told you? Did you hear him say anything, the Defendant 
Joe Walker? A. I don’t understand you. 

Q. Did you hear Joe Walker say anything to the detectives about 
these checks? A. Iheard him say that he didn't write them. 

Q. He said he didn't write them? A. Yes. 

MR. BLACKWELL: Thank you very much. 

Your witness. 

CROSS EXAMINATION 
BY MR. EVANS: 

Q. Mr. Mims, have you ever seen Mr. Walker, before you first 
saw him in the precinct, the Defendant in this case? A. Yes, I have seen 
him. 

Q. You hadseenhim? A. Yes. 

Q. Tell the Court on what occasion you saw him, immediately 


prior to the time you saw him in the precinct? A. Iseen him pass the 


station quite often. I didn't know him. 

Q. But you do recall he passed the station? A. Oh, yes. 

Q@. Has he ever stopped in your station for any service or 
anything? A. No, just speak. 

Q. Has he ever attempted to cash a check or spend any money 
in your station? A. No. 

Q. Do you have any reason to believe that he has any connection 
with this case at all, except that you saw him in the precinct? A. No, 
I do not. 
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ERNEST WILLARD HACKETT 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name. A. Ernest Willard Hackett. 

Q. Where do you live? A. 4917 V Street, Southeast. 

Q. What is your business ? A. 1200 New Hampshire Avenue, 
Northwest, owner of Texaco Station; business, but not the property. 

Q. Pardonme? A. Own the business but not the property. 

Q. Yes, sir. Now, directing your attention to May 25th, May 


29th and May 30th of this year, were you the owner of iat ‘business? 


A. Yes, I was. 

Q. Do you have one in your employment by the name of Otis 
Mims? A. Yes, sir, I do. 

Q. Now, Mr. Hackett, I show you what has been marked as 
Government's Exhibits Nos. 1, 2 and 3, andI ask you to take a look at 
those exhibits and tell Her Honor and the members of the jury whether 
you have seen those before? A. Yes, sir, I have. 

Q. What were the circumstances under which you’ saw them? 
A. Well, these checks was cashed after I left by business at 6 p.m. in 
the afternoon, I generally leave around 6 p.m. I arrived back at my 
business 6 a.m., approximately, the next morning, and these three 
checks was cashed at night at my station. And these checks was given 
to Otis Mims as the night manager at my station. | 

Q. After you received those checks from Otis Mims -- I take 
it you did receive them from him; is that correct? A. Yes, sir, when 
I come in and checked the shift in the morning. 

Q. Did there come a time you deposited the checks in the bank? 
A. Yes, sir, I did. 

Q. What happened? A. They were so- -called danced: 

Q. In other words they came back marked what, insufficient funds, 
or no such account; which? A. Well, now, that determination is on the 


little slip of paper that was attached to the checks. 
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Q. Were those checks dishonored, did the bank refuse to honor 
those checks? A. Yes, sir, they did. 
MR. BLACKWELL: Thank you. 
You may inquire. 
CROSS EXAMINATION 
BY MR. EVANS: 
Q. Mr. Hackett? A. Yes, sir. 
Q. Now, on Government's Exhibits Nos. 1, 2 and 3, I ask you if 
you recognize any of those signatures on there? A. No, sir, I don't. 
Q. Can you read the signature where it appears that the person 
who signed that had an account in that bank, on either one of the exhibits Ms 
A. Well, now, I wouldn't like to say that at all, because I don't know. 
The checks was given to him by -- 
Q. No, can you read that name? 
THE COURT: Keep your voice up, please, so the jury can hear 
what you are saying, Mr. Hackett. 
BY MR. EVANS: 


Q. Is there any way you can determine what name that is? 
A. This looks like Marshall; this looks like the same; and I wouldn't 
know about this one. 


Q. Do you recognize this phone number or the address or any of 
the other numbers or figures on the checks? A. Well, now, when these 
checks came back to me, they came back from the bank to me, I called 
this phone number, this on the other end was Dr. Marshall's phone 
number. 

Q. You put those on there? A. No, sir, I did not. 

Q. Now, Mr. Hackett, do you recognize the Defendant in this 
action, had you ever seen him before? A. I had seen him walk through 
my station on several occasions. 

Q. Has he ever stopped in your station for service or to spend 
any money? A. Not for gas or anything of that sort, but to buy 


cigarettes out of the cigarette machine. 
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Q. He didn't ask to cash a check when he bought the’ cigarettes? 
A. No, sir; never did ask me to cash a check. 

Q. Have you ever seen any writing done by the Defendant in this 
case? A. No, sir, I haven't. | 

Q. Have you any reason to believe he is responsible for these 
checks being cashed in your station? A. Yes, sir, Ido. 

Q. What reason is that? A. By reason of Mr. Mims, he told me 
and identified this gentleman to me, that he was the one that gave him the 
checks, and Mr. Mims went up, located him, and I went down to No. 2, 
this was on a Sunday afternoon, and Sergeant DeMilt was up there, and 
Mr. Mims and this gentleman sitting over there, and his wife. They 
called me at my home and I came down and went upstairs. : 

Q. Your attendant told you that the Defendant here gave the checks 
to Mr. Mims? A. He was the one he cashed the checks for. 

Q. Is that right? A. One of them. Now, on the other occasion, 
he may have cashed one for the lady. | 

Q. Iam only interested in the Defendant. But your. attendant did 
tell you this Defendant gave him the checks and he cashed them for him? 
A. No, he didn't exactly say this to me, but I gather that one of them was 
cashed by him. 

Q. Your attendant did not tell you that this Defendant cashed the 
check? A. No, sir. 

Q. Then do you have any reason to believe that he did cash them 
or had anything to do with them? A. Well, now, it was a lady involved. 

Q. Iam not talking about a lady; I want to know about the 
Defendant. | 

MR. BLACKWELL: He is asking for an opinion; if he wants it, 
he is entitled to give it. 

THE COURT: You are asking him if he has any reason: That 
covers a great deal of territory. If you want him only to answer as to his 
personal knowledge, you should reframe your question. 

MR. EVANS: I will reframe it, Your Honor. 


BY MR. EVANS: 

Q. Mr. Hackett, do you have any personal knowledge as to 
whether this Defendant had anything to do with those checks being cashed 
in your station, anything that you saw yourself, or observed? A. Well, 
not other than he was picked up and because of the fact I was down and 


Mr. Mims with me, and said he was involved, him and the lady. 


Q. And that is all you know about it? A. That is all I know 
about it. 

MR. EVANS: I have no further questions. 

MR. BLACKWELL: No further questions, and I would like to 
request this witness be excused, also, subject to call if needed. I doubt 
if we will need him, though. 

* * * 
DORIS WALKER 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please? A. Doris Walker. 

Q. Doris what? A. Lavelle. 

Q. Doris Lavelle Walker. Where do you live? A. 210 Indiana 
Avenue, Northwest. 

THE COURT: Will you pin that loudspeaker up closer on her coat. 

BY MR. BLACKWELL: 

. Where do you live? A. 210 Indiana Avenue, Northwest. 
. You say your name is Doris? A. Lavelle. 
_ Lavelle Walker. Is Walker your maiden name? A. Yes, it is. 
. Have you been married? A. Yes. 
. To whom were you married? A. Theodore Young. 

Theodore Young? A. Younger. 
. Younger. And you are separated from him, are you? 


A. Yes, lam. 
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| 
Q. And you resumed your maiden name, is that correct? 


A. Yes, sir. 
Q. Did there come a time when you met the Defendant in this case, 
Joe Walker? A. Yes, I met him. 
Q. Do you know the Defendant Joe Walker in this case? A. Yes, 


Ido. 
. Do you see him in court? A. Yes, Ido. 
. Will you point him out, please? A. (Pointing. 7” 
. How is he dressed today? A. Well, he has ona blue shirt. 
Q. There are three men over there, I want to be sure you know 
Joe Walker. A. He has ona blue shirt and cream suit. : 
Q. Does he have a tie on? A. No, he don't. 
MR. BLACKWELL: May the record reflect the witness has 
identified the Defendant Joe Walker? 
THE COURT: Yes. | 
BY MR. BLACKWELL: | 
Q. How long have you known Joe Walker? A. I have known him 


about two or three years. | 

Q. And there came a time when you two actually lived together as 
husband and wife, did you not? A. Yes, we did. 

Q. When did that start? A. 1960. 

Q. What month? A. December 18. 

Q. December 18, 1960. Now, were you two living together on May 
25th, May 29th and May 30th of this year? A. Yes, we was. 

Q. Iam going to show you what has been marked as Government's 
Exhibits Nos. 1, 2 and 3, and ask you if you have seen those before? 
A. Yes, Ihave. 

Q. What are those exhibits? A. Well, my name is on all of them. 

Q. What are they? Are they checks? A. Yes, they are checks. 

Q. Did you sign your name to those exhibits? A. Yes, I did. 

Q. Whose name is signed as the maker of the check, down at the 
bottom? A. Marshall. | 

Q. Did you sign that name? A. No, I did not. 


16 


Q. Do you know who signed that on Government Exhibit No. 1, 
that is the check dated May 25th? A. Yes, Ido. 

Q. Who? A. Joe Walker. 

Q. And did Joe Walker give you that Government Exhibit 1? 

A. Yes, he did. 

Q. Keep your voice up. A. Yes, sir. 

Q. Did you see him sign that check? A. Yes, I did. 

Q. Where was he when he signed it? A. (Response inaudible.) 

THE REPORTER: I can't hear the witness. 

BY MR. BLACKWELL: 

Q. Did you say 2119 M Street, Northwest? A. Yes, I did. 

Q. Keep your voice up. This lady is trying to take down 
everything you say. 

THE COURT: Now, Mr. Blackwell, you stand a little further 
down at the end of that table; maybe she will speak loud enough for the 
jury to hear her at the far end of the box. 

MR. BLACKWELL: Yes, Your Honor. 

BY MR. BLACKWELL: 

Q. Now, is that a private home or apartment building ? 
A. Apartment building. 

Q. What is the apartment number? A. Apartment 2. 

Q. And after Joe Walker signed Government Exhibit No. 1, that 
check on the American Security & Trust Company dated May 25th, what 
did he do with it, if anything? A. What did he do with the money? 

Q. What did he do with the check, after he signed it? A. He gave 
it to me. 

Q. What did he tell you to do with it? A. To have it cashed. 

Q. Did he tell you any particular place? A. Texaco gasoline 
station. 

Q. By the way, how far is this gasoline station in the 1200 block 


of New Hampshire, from where you live, 2119 M Street, Northwest? 


A. It is two doors. 
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Q. Two doors? A. Yes, it is on the corner and I live in the 


middle of the block. 

Q. Is this 2119, where that Government Exhibit No. 1, where the 
name of Dr. Marshall was signed by the Defendant, and also this 
gasoline station, 1200 New Hampshire Avenue, here in the District of 
Columbia? A. Yes, it is. 

Q. So I understand you to say that he instructed you to go to the 
gasoline station and get it cashed. Did you do that? A. Yes, T did. 

Q. After you carried out his instructions and had it cashed, did 
you have it cashed there? A. Yes, I did. 2 

Q. Do you know who cashed it? A. Otis Mims. 

Q. Otis Mims. What did you do with the money after you cashed 
the check? A. Took it back to the house. 

Q. What did you do with it after you got it back to the house ? 
A. Went to the store, bought food. 

Q. Who bought the food? A. I did. 

Q. Where was the Defendant at that time? A. Home. 

Q. Did he get any of the proceeds, that is, actual money from the 
check? A. Some parts of it. | 

Q. And the other was food? A. That is right. 

Q. Did he eat any of the food? A. Yes, he did. 

Q. Now, there came a time on the 29th, four days later, there is 
a check there marked Government Exhibit No. 2 for identification. Did 
you see that? A. Yes, Ido. | 

Q. Where did you see that? A. 2119 M Street, Northwest. 

Q. Who had it when you first saw it? A. Joe Walker. 

Q. Keep your voice up, please. A. Joe Walker. | 

Q. All right. Did you see Joe Walker sign the or aa of 
Dr. Marshall there? A. Yes, I did. 

Q. And after he signed the signature, Joe as what did he do 
with it? A. He gave it to me. ! 

Q. Did he give you any instructions as to what to do with it? 
A. To have it cashed. 
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Q. Did he tell you any particular place? A. Texaco. 
Q. Texaco? A. Gasoline station. 
Q. Is that the gasoline station at 1200, on the corner of New 


Hampshire Avenue and M? A. Yes, it is. 


Q. Did you carry out his instructions, having it cashed at that 
station? A. Yes, I did. 
Q. After you had it cashed, what did you do with the proceeds ? 


A. Took the money home. 

Q. What did you do with it after you arrived home? A. Went to 
the store. 

Q. What did you do at the store? A. Buy food. 

Q. Did Joe Walker get any of the money? A. Parts of it. 

Q. Did he get any of the food? A. Yes, he did. 

Q. You cooked the food you bought with the money, the proceeds 
of the check? A. Yes, I did. 

Q. And did he eat some of it? A. Yes, he did. 

Q. Now, there came a time the next day, the 30th of May, 
Government Exhibit 3 came into your possession, did it not? A. Yes. 

THE COURT: Mr. Blackwell, your questions are a little bit leading. 

MR. BLACKWELL: Very well, Your Honor. 

BY MR. BLACKWELL: 
. You see Government Exhibit 3 there, do you not? A. This is 


. Dated May 30th? A. Yes, it is. 

. Have you seen that before? A. Yes, I have. 

. Where? A. 2119 M Street, Northwest. 
THE COURT: You are going to have to speak louder. 
THE WITNESS: 2119 M Street, Northwest. 

BY MR. BLACKWELL: 
Q. 2119 M Street, Northwest? A. Yes. 
Q. How did you come to see that Government Exhibit No. 3, the 
check dated May 30th? A. Joe gave it to me. 
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Q. And was this signature on the bottom there, the maker of the 
check, on the check when he gave it to you? A. Ibeg your pardon? 

Q. Was the name of the maker of the check, which is at the 
bottom there, on the check when he gave it to you? A. Yes, it was on 
there. | 

. Did you see who put it on there? A. Yes, I did. 
. Who? A. Joe. | 


. Pardon me? A. Joe. | 
. You mean Joe Walker, in this case? A. Yes, 1 mean Joe Walker. 


Q. Did he give you any instructions when he turned over 
Government Exhibit 3? A. To have it cashed. | 

Q. Any particular place? A. Texaco gasoline station: 

Q. Did you carry out his instructions? A. Yes, I'did. 

Q. What did you do with the proceeds from that check? A. Thad 
it cashed, I took the money home, I left the house and went to the Safeway 
to buy food, and back to the house. | 

Q. Now, what was the amount on all three of those checks, the 
amount of money? A. $45. 

Q. $45, a total of $45? A. All three of them. 

Q. And each individual check was how much? A. $15. 

Q. Thank you. Now, you were indicted in this case, were you not? 
You were indicted as a co-defendant in this case, were you not? A. Oh, 
yes, sir. | 

Q. And there came a time when you were arrested? A. Yes. 

Q. Did you admit to the police officers at that time that you did 
pass these checks? A. Yes, I did. | 

Q. And did there come a time subsequently when you appeared in 
court two weeks ago and pled guilty? 

THE COURT: Just a minute; come to the bench, please. 

(At the bench:) 

THE COURT: You know, a confession that one makes isn't 
admissible against the other. | 
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MR. BLACKWELL: I am not asking about him, I asked about 
herself. Mr. Evans certainly is going to ask her for impeachment, so I 
am just beating him to the draw. Iam sure he will ask if she pled guilty 
and expects to get anything out of her testimony. I haven't asked about 
his testimony. 

THE COURT: I meant her confession of guilt isn't admissible 
against him. 

MR. BLACKWELL: That is the reason I didn't ask her that, I 
didn't ask her whether she said anything about him. 

THE COURT: No, I know. But you are asking her if she pled 
guilty. 

MR. BLACKWELL: Yes. 

THE COURT: That is a confession of hers and you were trying 
to use it against him. 

MR. BLACKWELL: Well, I didn't mean to do that. I appreciate 
Your Honor's position, but I was only beating Mr. Evans to the draw, 


because he will ask her if she pled guilty and whether or not she will 


expect some consideration for testifying in this case. But I won't pursue 
it any further. 

MR. EVANS: I will bring that out, Your Honor. 

MR. BLACKWELL: I won't pursue it further, Your Honor. 

(End of bench conference.) 

MR. BLACKWELL: Your Honor please, I have no further 
questions of this witness. 

THE COURT: Very well. 

CROSS EXAMINATION 
BY MR. EVANS: 

Q. Mrs. Walker, I show you Government Exhibits Nos. 1, 2 
and 3, andI ask you as to Government Exhibit No. 1, when did you first 
receive this paper document? 

THE COURT: You stand back, because she is going to lower 


her voice so we won't be able to hear her. 


BY MR. EVANS: 

Q. Will you speak clearly and loudly? A. When did I first receive 
it? 

Q. Yes, when did you first receive that first paper eee 
No 1, where did you first see it? A When did I first see it? 

Q. Yes. A. 2119 M Street, Northwest. | 

Q. When? A. May 25th. 

Q. You had never seen that before May 25th? A. No, T haven't. 

Q. Whether the writing was on it or not? A. No. 

Q. Where did you get it from, when you first saw it? A. From 
Joe Walker. | 

Q Inother words, you had not seen this document before Joe 
Walker -- how did you get itfrom him? A. He gave it to me. 

Q. He just walked up and handed it to you? A. He gave it to me 
so I could cash it. | 

Q. How did he give it to you? Did he lay it on the table or hand 
it to you? A. He handed it to me. | 

Q. Handed it to you? A. Yes, he did. 

Q. When you received it, were there some writings already on the 
document when you got it? A. Only the writing on the bottom of it, the 
last line. 

Q. That was already there? A. Yes. 

Q. The writings on the bottom line were already there when you 
first saw this document? A. Yes. 

Q. And you say you received it from Joe Walker ? A. Yes, I did. 

Q. Now, did you actually see Joe Walker or anybody else, with 


your own eyes, while they were in the process of putting that name on 


that bottom line? A. Did I actually see him? 
Q. Yes. A. Yes, I actually saw him. 
Q. You actually saw him while he was writing on that line? 
A. Yes, I did. 
Q. And where was he at the time this was done? A. Where was 


he? 
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Q. Yes. A. 2119 M Street, Northwest, Apartment 2. 

Q. That is an apartment; where in this apartment was he? 
A. Bedroom. 

Q. Inthe bedroom? A. Yes. 

Q. Is there a table or something in there, was he writing on the 
bed? A. No, there was a dresser. 

Q. Where was the writing done? A. On the dresser. 

Q. And you were in there with him? A. Yes, I was. 

Q. Do you know where those checks came from? A. No more 
than what is on this writing on it. 

Q. I mean, do either one of you have an account with American 
Security? A. Oh, no, I don't. 

Q. Where did they come from, you never saw them before ? 
A. I don't own a bank account. 

Q. You never saw those paper things before Joe Walker gave 
them to you? A. That is right. 

Q. Mrs. Walker, you also testified that you had been indicted 


here in this matter. I ask you, has your case been disposed of? In other 


words, have you been sentenced? A. Oh, no, I haven't been sentenced. 

Q. Were you promised any leniency if you would testify in this 
case? A. I wasn’t promised nothing. 

Q. You weren't? A. No, 1 wasn't. 

MR. EVANS: I have no further questions. 

* * * * *~ 

THE COURT: Members of the jury, this is a stipulation between 
counsel for the Government and counsel for the Defendant, and it is to be 
considered by the jury, the stipulation is, as evidence in the case. 

Now you may state the stipulation. 

MR. BLACKWELL: Thank you, Your Honor. It is stipulated by 
and between the Defense and the Government that an officer by the name 
of Detective Lennie Daniels of the Check Squad, took a handwriting 
specimen from the Defendant Joe Walker in this case, that is, a known 
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handwriting specimen from the Defendant, and that specimen was later 
turned over to Mr. Ira Gullickson, the Examiner of Questioned Documents 
here in the District of Columbia. 
Is that correct, Mr. Evans? 
MR. EVANS: Yes, that is correct. 
* * * * * 
IRA N. GULLICKSON 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, please, sir. A. IraN. Gullickson. 


Q. You will have to speak a little louder, Mr. Gullickson. Iam 
sure you are accustomed to speaking louder. What is your business -- 
what is your address, first? A. My home address is 10308 Connecticut 
Avenue, Kensington, Maryland. ! 

Q. And what is your business address? A. Metropolitan Police 
Headquarters in Washington, D. C. ! 

Q. And what is the nature of your business, sir? | \A. I have 
charge of the Questioned Documents Office at Police Headquarters. 

Q. And how long have you been connected with the Questioned 
Documents Division of the Police Department, Metropolitan Police 
Department here in the District of Columbia? A. The first examination 
I made for the Metropolitan Police Department was in 1931. 

Q. Now, have you testified in the Federal Courts of this 
jurisdiction and in other Federal Courts and State Courts throughout 
the country as an expert on questioned documents, in other words, as a 
handwriting expert? A. Yes, I have qualified and testified in all of the 
Courts of the District of Columbia, both criminal and civil matters; 
also in all of the Courts adjacent to the District of Columbia, that is, 
in various states, in both criminal and civil matters. I believe T have 


been in every state along the East Coast from Massachusetts to Florida, 
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and it has been my privilege to appear before Army and Navy Court 


Martial proceedings, and Senate and House hearings, and various 
Governmental judiciary hearing bodies. 

MR. BLACKWELL: Mr. Evans, will you stipulate, without any 
further explanation from Mr. Gullickson, his qualifications ? 

MR. EVANS: Yes, I will. 

BY MR. BLACKWELL: 

Q. Are you able, in the course of your profession, to take known 
specimens of handwriting and compare -- take a specimen of a hand- 
writing, the origin of which is known, and compare it with another hand- 
writing, the origin of which is not known, and form an opinion as to 
whether or not they are the same handwritings or have been written by 
the same person? A. Yes. We make that type of examination every 
day. Most all of our problems are of that type, where we have a 
questioned writing and it becomes a matter of identifying the questioned 
writing to known standards or specimens of a certain writer. 

MR. BLACKWELL: Thank you, Mr. Gullickson. 

I would like to ask that these be marked as Government's 
Exhibits 4 and 5, please. 

THE CLERK: Government Exhibits 4 and 5 marked for 
identification. 


(Specimen handwriting cards of 
Defendant were marked Government's 
Exhibits Nos. 4 and 5 for identifica- 
tion.) 


MR. BLACKWELL: Thank you. 
BY MR. BLACKWELL: 

Q. Now, Mr. Gullickson, I show you what has been marked as 
Government's Exhibits 4 and 5, and ask you, Sir, if you have seen those 
exhibits before? A. Yes, I have. 

Q. And when did you see those exhibits, sir? A. I believe it 
was on the 22nd of June of this year. 

Q. And from whom did you receive those exhibits? A. They 
were submitted to me by Officer DeMilt of No. 3 Precinct. 


25 


Q. Thank you, sir. Now I show you what has been marked as 
Government's Exhibits 1, 2 and 3, and ask you if you have seen Government's 
Exhibits 1, 2 and3? A. Yes, I have. | 

Q. Now, going back to Exhibits 4 and 5, what are those exhibits ? 

A. Exhibits 4 and 5 are specimen handwriting cards, the type we use in 
our office. | 

Q. And whose specimen handwriting? A. It is the known writing 
of Joseph L. Walker and witnessed by Lonnie or Lennie Daniels of the 
Checking Squad. | 


Q. Does that mean Mr. Daniels is the one who took these 


specimens? A. Yes. 

Q. Take a look at Government Exhibits 1, 2 and 3. What are 
those? A. They are three checks that were submitted at that time to me 
for examination as the questioned writings, the questioned documents. 

Q. Now, Mr. Gullickson, have you compared Government 
Exhibits 4 and 5, the known specimen handwriting of the Defendant Joe 
Walker, with the questioned documents 1, 2 and 3? A. Yes. 

Q. And have you formed an opinion? A. Yes. | 

Q. As to whether or not 1, 2 and 3 were written by the same 
person as Exhibits 4 and5? A. Yes. 

Q. Have you formed an opinion? A. I formed an opinion. 

Q. What is that opinion, sir? A. After making my examination, 
it was my conclusion that the body of the checks in question, the three 
checks, was written by the same person who endorsed the checks on the 
back, and that the signature or writing of the drawer of the check was 
identified as a different writer and identified to the specimen submitted 
as having been written by Joseph Leo Walker. ! 

Q. You say the signatures of Government 3 and 4 are one and 
the same as the specimen of Joe Walker? A. That is correct. 

Q. But the other part of the check was written by someone else? 
A. That is right. | 

Q. Will you tell Her Honor and these ladies and gentlemen of the 


jury on what you base your opinion, please, Mr. Gullickson? A. The three 
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signatures that appear on the checks as the signature of the drawer are 


very nearly illegible, you can hardly read what they are supposed to be. 


However, I did find sufficient identifying characters in there and 
compared them with what appears on the known specimens, to establish 
an identification. The three checks written, Dr. Herbert Marshall, are 
in my opinion -- that messed-up writing is deliberate and not a normal 
writing at all. It is an attempt to disguise and conceal the identity of the 
writer. But in the manner of writing the capital D of Doctor, you find 
that duplicated in the known writing; the manner of writing the capital H 
is again duplicated. You find nothing in there, in this writing, in 
Marshall and in writing the s's in there, the capital C that is used, 
Herbert C. Marshall, that is all consistent in appearing in the standard 
writings. However, in the standard writings, it is written much more 
legibly and the disguise on the questioned writing is such that it permits 
sufficient characters to come through and I could establish an identifica- 
tion. And further, in the examination, of course, I did determine that the 
face was not written by this writer but was actually written by the person 
who endorsed each of the checks. 

We also examined known writing of Dr. Marshall and eliminated 
that and established proof that these were forgeries and not written by 
him. 

MR. BLACKWELL: Thank you very much, Mr. Gullickson. 

Your witness, Mr. Evans. 

CROSS EXAMINATION 
BY MR. EVANS: 

Q. Mr. Gullickson, you stated that in your opinion, the writings 
that appear on those checks as the drawer and the specimens that you 
have, 4 and 5, matched and would be the writing of the Defendant, is that 
correct? A. That is correct. 

Q. Thatis in your professional opinion? A. Yes. 

Q. Now, is it not a fact, Mr. Gullickson, that there is a possibility 
that this may not be the writings of the Defendant Joe Walker? 
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MR. BLACKWELL: A possibility, did you say? 

MR. EVANS: Yes. 

THE WITNESS: In my opinion, there would be no possibility that 
it was a different writer. If I thought that there was a probability of it 
being a different writer, I would not be here testifying. My meport will 
indicate that, there will be no identification. 

BY MR. EVANS: 

Q. Well, I think we can assume that, in your opinion, that you don't 
think there is a possibility. But lam thinking as a matter of fact, could 
there not be some mistake, and this perhaps is not the writing of the 
Defendant but is very similar, someone else's, not in your opinion, but as 


a fact, someone else could write so similar that your opinion could be 


wrong; is that true? 
MR. BLACKWELL: The Doctor is only here to give his opinion 
and not to testify to anything else. 


MR. EVANS: I am asking for another opinion. 

THE COURT: Well, all he is giving is his opinion. | | His opinion is 
as he stated it and I think your questions now should be about his opinion, 
questions dealing with how he forms his opinion and so aig not a general 
question of that kind. | 

MR. EVANS: I would like to ask another question, i I may, before 
I proceed into that area. | 

THE COURT: All right. | 

BY MR. EVANS: | 

Q. Do you know as a fact that the Defendant wrote. those signatures 
that appear where the drawer is? A. Well, of course not, I didn't see the 
man write them. 

Q. So you do not know ? A. All I know is what ny conclusion is, 
based upon my examination and comparison of these writings. 

Q. Now, Mr. Gullickson, you stated that the writing was ina 
messed-up fashion and that the specimens were not messed up. Now, 
would you state again on what you base your opinion, how did you arrive 


at an opinion that two different types of writing were written by the same 
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person? A. Well, it is quite obvious when you look at the checks, or the 
three checks, that the writing is almost illegible and it is over-written 
and run together. In some instances, why, it is difficult to determine 
exactly what letters are being written; while on the standard writing we 
don't have that situation at all, it is legible, you can read the writing on 
the standard. 

However, this writer of the standard is not what we would call a 
good writer, by any means. He writes a poor hand and would not fit into 
any category that would describe it as good. The formation of all the 
letters, the formation of the writing, the line quality, it is all in agree- 
ment. 

* * * * * 

MR. BLACKWELL: I withdraw my offer of Exhibits 4 and 5 and 
only offer Government Exhibits 1, 2 and 3 in evidence. 

THE COURT: Very well. 

* * * * 
JOSEPH L. WALKER 
the Defendant, called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EVANS: 

Q. Would you state your name and your address, prior to arrest, 
loud and clearly to the Court, please? A. My name is Joseph L. 
Walker, 2119 M Street, Northwest. 

Q. Who do you live there with, Mr. Walker? A. I live there 
with Doris L. Walker. 

Q. And under what circumstances ? A. As husband and wife. 


Q. Now, I show you Government Exhibits Nos. 1, 2 and 3, and 


I ask you if you have ever seen these documents before? A. Isaw one 
check on June 8, 1961. 
Q. And which check was that, which document? A. I don't know 


exactly; I think it was this one, I am not too sure. 
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Q. What exhibit number is that? A. It is No. 1. 

Q. Government Exhibit No. 1. You think you have seen it before ? 
A. On June 8. | 

Q. Where were you on that day? A. I was sitting; at the prelimi- 
nary hearing. ! 

Q. Where? A. In Municipal Court in front of Judge Dewitt Hyde. 

Q. Under what circumstances did you see that Government 
exhibit? A. That was on the complaint. | 

Q. Ibeg your pardon? A. That was on the complaint that was 
turned over to the District Attorney's office. 

Q. How did you see it? A. The lawyer had it in his hand and 
passed it over to us. | 

Q. Were you asked anything about that exhibit ? A. No, he just 
asked was that the check, that is all, he passed it to me and Doris L. 
Walker. | 

Q. Now, have you ever seen or had anything to do with that check 
before that day? A. No, I haven't. : 

Q. Are any of the writings on that document yours ? A. No, 
it isn't. | 

Q. Were you responsible for having any of the writings on that 
document? A. No, I am not. | 

Q. You will note that the document says it was written on May 
25th. A. Yes. | 

Q@. And there has been testimony that they were written in your 
home with your wife. I will ask you, where were you on that day, May 


25th? A. I couldn't say exactly where I was at, at that time, on May 
25th. | 


Q. Were you at home? A. Ihad been away from home practi- 
cally all day. 

Q. Did you have an occasion to do any writing on that day? 
A. I don't know what day it fell on, I goes a lot of places. 

Q. On the 25th, did you have occasion to do any writing on that 
day? A. Ican't recall. | 
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Q. Were you responsible in any way for testimony that Doris 
‘Walker cashed those checks in the Texaco service station? A. No, when 


it come to my knowledge of it, it was on June 4, 1961. 


Q. And what circumstances brought this to your knowledge at that 
time? A. That morning I got up, I went to church, because I promised 
the man I'd be there, I come back up the street and a police car was 
sitting out in front of the door. I goes in the house, police was there 
questioning Doris L. Walker and I walked in. I said, what was the matter? 
He say, "You are under arrest.” I said, "Under arrest for what?" He 
said, "For forgery and uttering.” I said, Forgery and uttering of what?” 
He said, "The checks." I said, "What checks ?" Then he said, I believe 
he said, ’ Your wife told me that you give her the checks.” I turned to 
her, I said, "Honey, did you tell him that?” And she said, "No." 

Q. Did you hear your wife this morning testify that she did get 
them from you? A. Yes, I did. 

Q. Do you know of any reason why she would not tell the truth 
here today? A. I don't know why she wouldn't. 

Q. Was she telling the truth? A. No, she wasn't. 

Q. Now, are you familiar with the attendant in the Texaco 
service station? A. Only by passing through there, TI never -- not any 
friend of any sort. 

Q. Do you know of any reason why they may feel your wife had 
something to do with those checks, when in fact you say you or she, either 
one, did not? A. Isaw Mr. Mims, as that is his name, the Saturday, the 
third before this, going through the station. He never mentioned anything 
to me about any checks whatsoever. 

Q. Do you know of any reason why you might be implicated in 
this situation here? A. The only way I would be implicated, the only 
way that I could see it, is on the word that what the police said that Doris 
L. Walker told them, that is the only way I could see it. 

Q. Now, there was admitted into the Government's case for 
purposes of identification an exhibit, No. 4 and 5, which purported to 


display specimens of your handwriting. A. Yes. 
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Q. If you will recall, I showed you these specimens and I asked 


you, did you write them, and I ask you now, did you write those 
specimens? A. Those specimens which I saw today, I don't recall 
writing them on that day when I went to the lineup and come up for lineup 
the same morning when I went to the Check Squad room, those are not 
the cards I wrote. 

Q. Do you recall writing those cards on any day? | A. T actually 
didn't pay any attention, that close attention to what day I have written. 

Q. Have you written specimens on some cards on some day since 
your arrest? A. Oh, since my arrest? | 

Q. Yes. A. Not since that morning. 

Q. Did you write on cards that morning? A. I wrote on cards, 
but those were not the cards that I wrote on. | 

Q. In other words, the cards I showed you, you denied that you 
wrote those specimens? A. Those cards, I didn't deny that I didn't 
write those. I deny that those are not the cards that Mr. Daniels, or 
whatever the officer of the Check Squad, taken of my handwriting. 

Q. Did you recognize any of the writings on those cards? 
A. I didn't pay that too much attention. | 

Q. Did you recognize them or didn't you? A. I recognize the 
address on one, 75 8th Street. 

Q. Do you know who wrote that address? A. Well, I don't know, 
incidentally, how the address -- I used to live there. 

Q. Now, Mr. Walker, I ask you as far as Government Exhibit 
No. 2 is concerned, do you recognize any of the handwritings on that 
document? A. No, I don't. | 

Q. Can you read the name of the payee? A. Sure I can read. 

Q. What name is that? A. Doris L. Walker. 

Q. Do you know how that name got on that mig A. No, 
I couldn't say. | 

Q. lask you if you can read the name of the drawer, I ask you 
if you can read that? A. No, I don't know, only thing that I can say is 


what I been hearing. 
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Q. Well, we want to know. whether you had anything to do with 
that writing getting on that document? A. That is not my handwriting 
because I can write better than that. 

Q. But you are saying, in effect, that you did not write that? 
A. I did not. 

Q. Iask you, Government Exhibit 3, I ask you if you recognize 
any of the handwritings on that document? A. No, I don't 

Q. Can you read the name of the drawer on that document? 

A. No, I cannot. 

Q. Do you recognize the phone number that appears to be a phone 
number there? A. Yes, I can. 

@. Whose number is that? A. That is Decatur 2-5284. 

Q. Do you know whose number that is? A. Yes, Ido. 

Q. Whose number is it? A. That is Dr. Charles Herbert 
Marshall. 

Q. How do you know that it is his number? A. I been going to 
Dr. Marshall for about twenty-five year. 


Q. Did you have occasions to call him during that period? 
A. Yes, Icall to Dr. Marshall any time I feel I need to go. Icalled him 
all the time. 

Q. Is that the number he has had all the time? A. That is the 


number he has had ever since I have known him. 


Q. Do you know of any reason or any fact that you would like to 
tell the Court today that might substantiate the situation or your position 
that you did not write any of those documents and had nothing to do with 
them? A. The only way that I can prove or try to prove that I didn't 
write these checks is only to sit here and write before everyone here in 
the courtroom to prove that I didn't write them, that is the only defense 
that I have. 

Q. In other words, you are saying you would like to write your 
name on a sheet of paper and have the Court compare signatures with 
your writing here today and the writings on those documents? A. That 


is right. 
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MR. EVANS: May it please the Court, I would submit == 

(The Court handed paper over for the witness.) | 

MR. BLACKWELL: I think the only thing for him to write would 
be the maker of the checks' name and what appears under there, because 
the other, we don't contend that the other is his handwriting. 

MR. EVANS: I think that anything he writes would Pe a sample 
of his writing. | 

THE COURT: His attorney, Mr. Evans, is asking him to write 
something. Your chance will come to cross examine him. 

Go ahead, Mr. Evans. | 

BY MR. EVANS: 
Q. Now, Mr. Walker, I give you a sheet of paper and a pen and 


I ask you if you would write this name here of Dr. Marshall on that sheet 
of paper. A. You mean write his name like it is there? 

Q. Yes. A. It isn't possible for me to write his name like it is 
there. | 

Q. Well, then, just write it. A. (The witness complied.) 


Q. Now, I will ask you to write that name again on the next line. 


A. The same name again? 

Q. Yes. Underneath that, would you write the number Decatur, 
DE. 2 5284. A. (The witness complied. ) | 

Q. Now, would you write that same number again underneath 
there? A. (The witness complied.) | 

Q. Mr. Walker, I ask you if you can read this last writing on 
that, what is that? A. It looks like -- 

Q. What is that, is that an address or what is 2 A. I don't 
know, that is 2712. 

Q. What is that (indicating)? A. Ican't make that out. 

Q. Well, do you know Dr. Marshall's address? A. Yes, I do. 

Q. What is his address? A. 2712 P Street. | 

Q. PStreet? A. Northwest. | 

Q. Would you write 2712 P Street on the next line? A. (The 


witness complied.) 
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Q. Write the same one again, please. A. (The witness complied.) 
Q. Now, last, would you sign your name underneath that? 


A. (The witness complied.) 


Q. Now, would you write it again, right under there? A. (The 


witness complied.) 

MR. EVANS: Thank you. I have no further questions, Your Honor. 

MR. BLACKWELL: I take it that I may be permitted to use this 
also, Mr. Evans? 

THE COURT: Suppose you use another page. 

Do you want your page marked? 

MR. EVANS: Yes, I would like to have it marked as Defendant's 
Exhibit No. 1, Your Honor. 

THE COURT: All right, Defendant's No. 1. Is this for identifica- 
tion or are you offering it? 

MR. EVANS: I offer it into evidence. 

THE COURT: All right, Defendant's Exhibit No. 1 is admitted. 

THE CLERK: Defendant's Exhibit No. 1 marked in evidence. 


(Specimen of Defendant's hand- 
writing was marked Defendant's 
Exhibit No. 1, and received in 
evidence.) 


CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, I would like to ask you to do some writing for me, sir. 
Will you write that name there, please? A. Which name? 

Q. Over here, the signature. A. What does the name say, sir? 

Q. Don't you know Dr. Marshall's name? A. Sure I know his 
name, that doesn't look like Dr. Marshall's name to me. 

Q. What is Dr. Marshall's name? A. Dr. Marshall's name is 
Charles Herbert Marshall. 

Q. You write Charles Herbert Marshall there, please. A. (The 
witness complied.) 

Q. You know his telephone number, don't you? A. Yes, Ido. 
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Q. Write the telephone number that appears at the bottom of 
Government Exhibits Nos. 1, 2 and 3. A. (The witness complied. ) 

Q. Now, write the address, will you, please; do you know the 
address? A. Yes, I do. 

Q. What is that? A. 2712 P Street, Northwest. 

Q. All right, write that, will you, please. A. (The witness 
complied.) | 

Q. Do you always spell the name of the street, "P| out when you 
write it? A. Always. 

Q. You couldn't be mistaken about that, could you? A. No, I 
couldn't. 

Q. And it is spelled out on this check, too, isn't it? A. What is 
that? | 
Q. It is spelled out on this check, isn't it? A. I said I never 


write it out. | 


Q. Pardon? A. You asked me did I ever write the word, when I 


write the word P Street, if I ever write it. 

Q. Iasked you if you always spell it out. A. I always spelled it 
out every time I ever write it. | 

Q. That is, P-e-a? A. P-e-a. | 

Q. Now, some people just put "P"' there, don't they? A. I don't 
know the abbreviation. 

Q. I specifically asked you -- well, I will ask you to take a look 
at these exhibits and see whether or not "p-e-a" is spelled out on those 
checks, 2712? A. That doesn't look like Pea to me, that is P-e-a-s. 

Q. That doesn't look like Pea Street there, on this! particular one, 
on the one check has Pea, P-e-a? A. That looks like P-e- a-s, to me. 

Q. Street, is that right? A. That looks like S-t. | 


* * * * * | 
| 


JOSEPH L. WALKER 
resumed the stand and testified further as follows: 
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CROSS EXAMINATION (Resumed) 
BY MR. BLACKWELL: 

Q. Now, Mr. Walker, I believe I asked you just before you left 
for the noon recess, where you were employed on May 25th of this year. 
A. I wasn't. 

@. And where were you employed on May 29th of this year? 


A. I wasn't. 
@. And where were you employed on May 30th of this year? 


A. I wasn't. 

Q. Well, how were you living at that time, what were you doing 
for means of a livelihood? A. I receive a check every month. 

Q. From whom? A. From the Public Assistance. 

Q. Public Assistance? A. Yes. 

Q. How much was that check? A. That check was raised from 
$51 to $83. 

Q. It was raised from what? A. It was $51 and then it raised to 
$83. 

Q. When was it raised? A. Idon't know exactly what day it was 
raised. 

Q. Had it been raised before May 25th? A. No, it was supposed 
to be the first check in June. 

Q. Inother words, at the time you were getting $53 or $50-some, 
js that correct? A. Yes. 

Q. And you and Mrs. Doris Walker were living together, is that 
right? A. Yes, we was. 

Q. Was she working at that time? A. No, she wasn't. 

Q. How much rent were you paying? A. $57.50. 

Q. $57.50 a month? A. Yes. 

Q. All right. Well, now, you were getting $53 to live off of in the 
check, what were you using for food? A. There was other people there 
in the house. 

Q. Pardon me? A. There was others there in the house besides 
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Q. You mean in the apartment? A. Yes, there was. 

@. Some others were living in the apartment with you? 
A. Yes, it was. | 

Q. Who was renting the apartment? A. I. | 

Q. And you were getting some food from them? A. No, I 
bought the food. 

Q. Well, you paid all your money in rent, didn't you? 
A. No. All the money that I got in the check, I did. | 

Q. But you had some other money coming in? A. Yes, I did. 

Q. How much money did you have coming in from the roomers? 
A. I didn't have any roomers. | 

Q. Who were the people in the house? A. They was my step- 


mother, my father died and my step-mother didn't have anyone to look 
| 


Q. Did she have a source of income? A. Yes, she does. 


after her, so I taken her in. 


Q. What was her source of income? A. I couldn't tell you, sir. 
Q. You didn't know the sources of income of your step-mother 
when you took her in? A. No, I didn't. ! 
Q. You don't know the extent or how much income she had? 
A. When I taken her in, she had received a great deal from 
my father. | 


Q. She had received a great deal from your father? A. Yes. 


Q. You mean from his estate? A. From an insurance policy. 

Q. Now, you heard Mrs. Walker testify that you people were 
hard up for food about this time, is that right? A. Yes. | 

Q. Were you hard up for food? A. I don't recalla time when 
we was hard up for food. | 

Q. When you said, "yes,"' you meant you heard her ee to 
that? A. I heard her testify to that. 

Q. You don't agree to that? A. That we was hard up for food? 

Q. You had plenty of food in your home on May 25th? Aw ot 
wouldn't say plenty; we had enough to supply those that were there. 

Q. For how long a period? A. We bought food every day. 


Q. You bought it every day? A. Yes. 

Q. She testified that you wrote Dr. Marshall's name, whoever's 
name is on there, as the maker of that check, and turned it over to her 

85 and told her to go to the gasoline station on the corner and cash 
it. You heard her testify to that effect, did you not? A. I did. 

Q. And you deny that you told her that? A. Ido. 

Q. And she further testified that she brought that money back 
to the home and gave you part of it and went to the store and purchased 
food. Did you hear that? A. How is that? 

Q. She testified she brought the money back to the apartment 
after she cashed that check on the 25th of May and gave you some of the 
money and bought food with the other. Did you hear her testify to that 
effect? A. I did. 

Q. You deny that? A. Yes, I do. 

Q. By the way, where were you on May 25th? A. I couldn't 


tell you, sir. It would be hard for me to tell you where I was at, be- 


cause I go all day. 

Q. What do you do all day? A. Igo from my house to my 
mother's and downtown. 

Q. You have a mother anda stepmother? A. I have a mother 
and a stepmother, I do. 

Q. Anyway, where does your mother live? A. 15th and Q 
Street, Northwest. 

Q. Why do you go around there so much during the day? A. What 
is that? 

Q. You say you go around there a good bit inthe day. A. I go 
around there any time I feels I want to go there. 

Q. So you could have been at your mother's a good portion of 
May 25th, is that correct? A. I couldn't truthfully say I was at my 
mother's or whether I wasn't, on that particular day. 

Q. I take it you couldn't tell us where you were on the 29th, 
could you? A. No, I couldn't tell you where I was at, at no day. 
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Q. You could probably tell us on May 30th, because you know 
that is a holiday, don't you? A. Yes, I do. | 

Q. Where did you go on Decoration Day, Memorial Day? 
A. That I do not know, I don't know where I went on that day. 

Q. When was the last time you had a job? A. The last time 
I had a job? | 

Q. Yes. Oh, about six or seven years ago, eight years ago, 


rather. | 

Q. How long have you known Mrs. Walker, Mrs. Doris Walker? 
A. About five or six years. | 

Q. How long have you been living with her as, what| oe call 
common-law man and wife? A. About seven months. | 

Q. And your relationship with her has been very good, has it 

not? A. How is that? | 

Q. Your relationship with her has been very good, | is that 
correct? A. I imagine so. 

Q. Ycu never had any trouble with her, did you? A. Definitely 


not. 


Q. Asa matter of fact, you loved her, didn't you? | A. I thought 


the world of her, yes, sir. 

Q. Pardon me? A. I did. | 

Q. You still love her? A. I have no harsh feelings towards 
her whatsoever. | 

Q. Do you know any reason why she would come here and testi- 
fy as she did, against you? A. I don't know. | 

Q. Mr. Walker, are you the same Joseph Leo Walker who was 
convicted of larceny by trick on May 7, 1954? A. lam he, 

* * * * * | 
88 Q. Are you the same Joseph Leo Walker who was convicted on 

February 8, 1957, for false pretenses? A. Iam he. | 

Q. And are you the same Joseph Leo Walker who was convicted 
of housebreaking on the 13th of May, 1957? A. Iam he. | 

Q. I believe you testified you know Dr. Charles Marshall, 


don't you? A Ido. 
Q. You remember that telephone number right off, any time 


anybody asks you that telephone number, you remember it, don't you? 


A. Definitely I do. 

Q. When the police officers arrested you, you gave them that 
telephone number right off the bat, didn't you? A. Yes, he asked me. 

Q. You didn't have to look it up in the telephone directory? 

A. Definitely not. 

MR. BLACKWELL: Thank you. I have no further questions. 

MR. EVANS: I have no further questions, Your Honor. Defense 
rests its case with this witness. 

(Witness excused.) 
* * * * 
THE COURT'S CHARGE TO THE JURY 

THE COURT: Members of the jury, you are the judges of the 
facts, you are the fact-finding body of the Court. In this case you are 
to determine what the facts are, you are to decide what the facts are 
from the evidence in the case. 

The evidence in the case consists of the testimony which you 
have heard from the lips of the witnesses who took the stand and the 
exhibits in the case, and the stipulations that were entered into by the 
counsel. You will recall that the stipulations were mentioned to you 
at the time they were entered into. 

You may also regard as evidence in this case those inferences 
which to your mind logically and reasonably arise from the testimony 
in the case. 

After you have decided for yourselves what the facts are in 
the case, you then apply to those facts the law as I shall state it to you 
and then you return proper verdicts. My instructions are binding upon 
you as to the law, but you are the exclusive judges of the facts. 

Now, what the lawyers say to you is not evidence and what I 
shall say to you is not evidence. The evidence is just what I indicated 


a few moments ago. 
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You are not only the judges of the facts in the case, but you 
are the judges of the credibility of the witnesses who appeared here 
before you. That means that you are to determine the credit and weight 

you will give to the testimony of each witness. In passing upon 
the credibility of a witness, you may take into consideration the de- 
meanor and manner of the witness on the witness stand. You may de- 
cide whether the witness impressed you as a truth-telling individual or 
the contrary. You may decide whether the witness looked and acted as 
if the witness were telling what he or she knew to be so, or the con- 
trary. You may consider the interest, if any, of a witness in the out- 
come of the case. 

The Defendant testified in his own behalf and, therefore, when 
you come to consider his credit as a witness, you may take’ into con- 
sideration his deep personal interest in the outcome of the case. 

You may take into consideration the probability or improbability 
of the testimony of a witness, its reasonableness or unreasonableness, 
in deciding what weight you will give to it. | 

You may take into consideration all those human factors shown 
by the evidence which may affect the desire or capability of a witness 
to give accurate testimony. | 

If you believe that any witness has wilfully testified falsely as 
to any material matter about which the witness could not reasonably 
have been mistaken, then you are at liberty to disregard the whole of 
the testimony of that witness or such part as you believe to be untrust- 


worthy. In other words, you may base your verdicts upon that testimony 


which you do believe to be true. 

Now, it was brought out in this case, as you will recall, that 
heretofore the Defendant Joe Walker has been convicted of certain of- 
fenses. Now, the only purpose for which the jury is permitted to have 
that information is in connection with your consideration of his credi- 
bility as a witness. In other words, it isa circumstance which you 
may take into consideration along with those other circumstances that 
I have mentioned for you to consider when you pass upon the credibility 


of a witness. 
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You will recall that the handwriting expert, Mr. Gullickson, 
was a witness here. You are told that a person who by education, 
study and experience, has become an expert in any art, science, or 
profession, and who is called as a witness, may give his opinion as 
to any such matter in which he is specially versed and which is material 
to the case. Mr. Gullickson in this case gave his opinion. Now, you are 
told that you are to consider and weigh that opinion evidence as you 
weigh the other evidence in the case. However, you are told that you 
are not bound by the opinion of an expert. You may give that opinion 
of the expert such weight as you feelhis testimony is entitled to re- 
ceive, whether that weight is great or slight. 

Now, the fact that the Defendant has been indicted is no indica- 

tion of his guilt. The only purpose of an indictment is to inform 
the accused person of the charge or charges against him, but the indict- 
ment in and of itself is not proof of wrongdoing. It is merely an allega- 
tion of the charges against the defendant. When you go to the jury room, 


you will be permitted to take with you the indictment in this case, but 


you are to bear in mind that the indictment is not proof and it is given 
to you for your information as to what the charges are. 

We have in our law what is known as the presumption of inno- 
cence. In every criminal case, the accused is presumed to be innocent 
and that is a substantial right under our law and so in this case, Joe 
Walker is presumed to be innocent of the charges in the indictment. 
The presumption of innocence calls for the acquittal of a defendant in 
a criminal case unless the Government by the evidence establishes 
the charge or charges against the defendant beyond a reasonable doubt. 

The burden of proof in this case is upon the Government to 
prove the Defendant guilty beyond a reasonable doubt, and unless the 
Government sustains this burden and proves beyond a reasonable doubt 
that the Defendant committed the offenses charged, then you must find 
him not guilty. 

A reasonable doubt is a doubt which is based on reason and 


which is reasonable in view of the evidence in the case. The burden 
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of proof, however, which is upon the Government, does not require 
| 


the Government to prove the Defendant's guilt to an absolute or 
mathematical certainty or beyond all possibility of mistake. 

What the Government's burden is, is to prove a charge beyond a 

reasonable doubt; that is, to a moral certainty. 2 

If after an impartial comparison and consideration of all of the 
evidence in the case, you can candidly say to yourselves that you are 
not satisfied of the Defendant's guilt as to any charge or charges 
within the indictment, then you have a reasonable doubt and under 
those circumstances, it would be your duty to return a verdict of not 
guilty as to such charge or charges. 

But if after an impartial comparison and consideration of all 
the evidence in the case you can truthfully say to yourselves that you 
have an abiding conviction of the Defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters of 
life relating to your own affairs, then you have no reasonable doubt 
and under those circumstances, it would be your duty to return a 

verdict of guilty as to such charge or charges as to which you have 
no reasonable doubt of the Defendant's guilt. : 

Members of the jury, you will recall from the testimony of 
Mrs. Doris L. Walker that she said that she did certain things and 
that the Defendant Joe Walker did certain things. Now, I am not 
going to undertake to summarize for you her testimony, but I call 
that to your attention because of a point of law that I desire to explain 

to you. We have in the law of the District of Columbia a pro- 
vision that all persons advising or inciting or conniving or aiding or 
abetting in an offense are to be charged as a principal in the case, and 
so it is of no importance that one person who is charged may have 
done one thing and another person may have done some other thing, 
because under this law, if it is proved that things charged were done 
and proved to have been done beyond a reasonable doubt, then under 
this aiding and abetting statute, it would make no difference as to the 


division of the acts between persons charged. 
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Now, in this case, Counts One, Three and Five, each 
charge the forgery of a check, one on May 25th, one on May 29th and 
one on May 30th. 

Now, I shall read to you these particular Counts, Counts 
One, Three and Five, because each of these counts, as I said, 
charges forgery. 

Count One: On or about May 25, 1961, within the District of 
Columbia, Joe Walker and Doris L. Walker, with intent to defraud, 
falsely made and forged, in its entirety, a bank check. Following 
is a photostatic copy of said falsely made and forged check, and 
then there is appended to the indictment, Count One, a photostat of 
said check. 

Now, the third count reads: On or about May 29, 1961, within 
the District of Columbia, Joe Walker and Doris L. Walker, with intent 
to defraud, falsely made and forged, in its entirety, a bank check. 
Following is a photostatic copy of said falsely made and forged check, 
and then there is appended a photostat of the said check. 

The fifth count reads: On or about May 30, 1961, within the 
District of Columbia, Joe Walker and Doris L. Walker, with intent 


to defraud, falsely made and forged, in its entirety, a bank check. 


Following is a photostatic copy of said falsely made and forged check, 
and then there is appended thereto a photostat of the said check. 

Now, each of those counts, as I said, One, Three and Five, 
charge forgery. 

Now, the other counts, namely Counts Two, Four and Six, 
charge uttering, or the passing of the checks. 

Now, I am going to tell you how forgery and uttering are de- 
fined in the Code of Laws of the District of Columbia. I shall read 
to you the pertinent parts of the law: 

Whoever, with intent to defraud or injure another, 
falsely makes any writing which might operate to the prejudice 
of another, or passes, utters, or publishes as true and genuine, 


any paper so falsely made, knowing the same to be false or 
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forged, with the intent to defraud or prejudice the right of 
another, shall be punished as the law provides. | 

You are told that to constitute the crime of forgery, which 

crime is charged in Counts One, Three and Five, three elements 


must exist and when I speak of elements, I mean things which go to 


make up the offense of forgery: 
First, there must be a false making of some written 
instrument, and by instrument, I mean a paper. | 
Second, the instrument or paper must be apparently 
capable of effecting a fraud. ! 
And third, there must be a fraudulent intent. 
In this instance, the Defendant is charged with falsely forging 
a written instrument. to wit, a check. A check is obviously an instru- 
ment capable of effecting a fraud. A fraudulent intent cannot be proven 
directly. It is impossible to see the operation of the mind of another 
person. In other words, science hasn't invented any machine whereby 
you could look into the mind of another person and see what that person 
is thinking or has thought, or what that person intended or intends. 
Fraudulent intent, therefore, must be gathered by the jury from what 
a person does or what a person Says or from the surrounding circum- 
stances. 
I shall now read to you Counts Two, Four and Six.. These 
Counts charge the uttering or passing of a forged bank check to Otis 
L. Mims, with intent to defraud, and these Counts charge that one 
check was passed on the 25th of May, one on the 29th and one on the 30th. 
Count Two: On or about May 25, 1961, within the District of 
Columbia, Joe Walker and Doris L. Walker, with intent to de- 
fraud, passed and uttered to Otis L. Mims, as true and genuine, a 
forged bank check, a copy of which is set forth in the first Count of 
this indictment, and is incorporated herein by reference, well knowing 
the aforesaid check was forged. 
Count Four reads as follows: On or about May 29, 1 1961, within 
the District of Columbia, Joe Walker and Doris L. Walker, with intent 
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to defraud, passed and uttered to Otis L. Mims, as true and genuine, 


a forged bank check, a copy of which is set forth in the third count of 
this indictment and is incorporated herein by reference, well knowing 
the aforesaid check was forged. 
The sixth and final count of the indictment reads: On or about 
May 30, 1961, within the District of Columbia, Joe Walker and Doris 
L. Walker, with intent to defraud, passed and uttered to Otis L. Mims, 
as true and genuine, a forged bank check, a copy of which is set forth 
in the fifth count of this indictment and is incorporated herein by refer - 
ence, well knowing the aforesaid check was forged. 
The essential elements or things that go to make up the crime 
of uttering are as follows: 
First, the passing of a false or forged written instru- 
ment or paper. 
Second, knowledge that the same has been falsely made 
or forged. 
And third, passing it with intent to defraud. 
In order to make out an offense, all of the essential elements 
as enumerated to you, must be established beyond a reasonable doubt. 
You are told that you may bring in a verdict of guilty as to any 
count or counts where you believe that the evidence establishes the 
guilt of the Defendant as to such count or counts beyond a reasonable 
doubt. On the other hand, if you believe the Defendant is innocent 
or if you have a reasonable doubt of his guilt as to any count or counts, 
then you would return a verdict of not guilty as to such count or counts. 
Members of the jury, you are to return a separate verdict as 
to each count; in other words, you are to return six verdicts. Your 
verdict as to each count must be unanimous, that is, all twelve of you 
must agree to the verdict and your verdict as to each count may be 
either guilty or not guilty, depending upon what you find the facts to 
be. 
After your deliberations have been completed and you return 


to the courtroom, the Clerk will ask you if you have arrived at your 
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verdicts and your foreman will then make answer that you have, that 
is, if you have. And then the Clerk will ask you how you find as to 
Count One, and then Two, and then Three, and then Four, and Five, 
and Six, and you will make a separate answer as to each count. 

101 The first thing that you are to do when you get in the jury room 
is to elect your foreman, and your foreman will give each of you an 
opportunity to express your views. Upon your return to the courtroom, 
your foreman will state your verdict. But each of you, individually, 
may be asked to state the verdicts, in which case you are 'to be pre- 
pared to do so. : 

I thank the alternate juror for his service, and I will now ask 
him to step out of the box. 

Are there any objections or requests? 

MR. BLACKWELL: The Government is satisfied. 

MR. EVANS: I have no objections or requests, Your Honor. 

THE COURT: You may now retire and give to this case the 
same conscientious consideration that you would any matter of im- 
portance in your life. Before you go, there is one thing that I want 
to impress upon you. If at any time any one of the jurors needs to be 
excused, then all deliberations are to cease until all twelve of you are 
assembled together at the table in the jury room, and the foreman is 
charged with the responsibility of seeing to it that the deliberations 

go forward only when all twelve of you are assembled at the jury table 

in the jury room. 
You may follow the Marshal, please. 
(At 3:08 p.m., the jury retired to Gonsiaes its verdict.) 
(At 3:50 p.m., the following proceedings occurred:) 


(The jury was brought into the courtroom.) 


THE CLERK: Mr. Foreman, has the jury agreed upon a 


verdict? 
THE FOREMAN: It has, Your Honor. 
THE CLERK: What say you of the Defendant Joe Walker as 


to Count One of the indictment? 
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THE FOREMAN: We find the Defendant guilty. 

THE CLERK: As to Count Two? 

THE FOREMAN: Guilty. 

THE CLERK: As to Count Three? 

THE FOREMAN: Guilty. 

THE CLERK: As to Count Four? 

THE FOREMAN: Guilty. 

THE CLERK: As to Count Five? 

THE FOREMAN: Guilty. 

THE CLERK: As to Count Six? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, your foreman states that 
you find the Defendant Joe Walker guilty as charged on all of the six 
counts of the indictment. 

This is your verdict, so say you each and all? 

(The jury signified affirmatively.) 


* * * * 


[ Filed December 15, 1961] 


JUDGMENT AND COMMITMENT 


On this 15th day of December, 1961 came the attorney for the 
government and the defendant appeared in person and by counsel, Dorsey 
Evans. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty anda verdict of guilty of the offense of Forgery and 
Uttering as charged, and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
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IT IS ADJUDGED that the defendant is hereby dominitted to 


the custody of the Attorney General or his authorized representative 


for imprisonment for a period of One (1) Year to Four (4) Years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 
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STATUTES 


22 D.C.C. 1401 


18 U.S.C.A. Rule 52(b) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOE WALKER, 
Appellant, 


Vv. 


No. 16,895 


UNITED STATES OF AMERICA, 


Appellee. 


we 


ne aEEEREEEEEEeenenE 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis from a conviction 
| 
of forgery and uttering (22 D.C.C. 1401) by the United 
States District Court for the District of Columbia. This 


Court has jurisdiction under 28 U.S.C. §1291 (62 Stat. 929). 
| 


STATEMENT OF THE CASE 
On each of three days, May 25, May 29, and May 30, 1961, 
a check in the amount of $15.00 was cashed at cis achat Service 
Station, 1200 New Hampshire Avenue, N.W., Washington, D.C. 


(JA 8). The checks were drawn on the American Security and 


Trust Company bank (JA 6) and the name of the drawer, though 
barely legible (JA 6, 26), was identified as being that of 
"pr, Charles Herbert Marshall" (JA 12, 15, 26). When these 


checks were presented to the American Security and Trust 


Company bank on which they were drawn, they were not 


honored (JA 12). At the trial, Dr. Marshall testified that 
he never had an account at the American Security and Trust 
Company bank and had not written the checks in question 

(JA 6). 

Otis Mims, an attendant at the Hackett Service Station, 
testified that he had received the three checks from, and 
cashed them for, one Doris Walker (JA 8-9). On each such 
oceasion she was unaccompanied; neither the appellant, 
whom Mr. Mims knew, nor anyone else was seen by Mr. Mims 
to be in the vicinity of the service station at these 
times (JA 10). 

After the checks were returned by the bank, Mr. Mims 
made efforts to find Doris Walker, and when he located her 
he and a Detective DeMilt went to her apartment (JA 9). 
When appellant, who was not then at home, returned to 
that apartment he was arrested for forgery and uttering 


(JA 30). 
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At the time of his arrest and at all fdbseqialit times 
appellant has denied his guilt of this crime (JA 10, 29-33). 
Both appellant and Doris Walker were indicted on sh counts: 
one count of forgery and one count of uttering forl each 
of the checks (JA 1-3). Doris Walker pleaded suiacy to 
two counts, but at the time of appellant's trial she had 
not been sentenced (JA 22). 

At the trial Doris Walker testified that sppeiiase 
wrote the drawer's signature on each of the checks, told 
her to complete the remainder of each check, instructed 
her to cash them at the Hackett Service Station, and 


subsequently had eaten part of the food which she purchased 


with the proceeds of each check (JA 16-18). 


A handwriting expert, Mr. Gullickson, testified that 


the drawer's signature, although "disguised", was the 
writing of the same person from whom policeman Daniels had 
taken a handwriting sample (JA 25-26). It was stipulated at 
the trial that officer Daniels would testify that the 

sample had been taken from appellant (JA 22-23). ‘No other 
writing, save that of Dr. Marshall, was shown to have been 


compared by Mr. Gullickson with the drawer's signature on 
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the check (JA 26). Appellant denied that he had written 
the drawer's signature on these checks (JA 29-32) and also 
denied that the sample used by Mr. Gullickson to compare to 
the handwriting on the checks was in fact taken from him 
(JA 31). 

At the close of the trial the District Court gave a 
number of instructions on the credibility of witnesses. 
The Court instructed the jury that: 

"The Defendant testified in his own behalf and, 

therefore, when you come to consider his credit 

as a witness, you may take into consideration his 

deep personal interest in the outcome of the case. 

(JA 41). 


No instruction concerning the credibility of the accomplice 


Doris Walker was given to the jury (JA 40-47). The jury 


found appellant guilty on all six counts (JA 47-48), and 


he was sentenced to a term of 1 - 4 years (JA 49). 


RULE INVOLVED 
Rule 52(b) Federal Rules of Criminal Procedure, 
18 U.S.C.A. provides: 
“Plain Error. Plain errors or defects affecting 


substantial rights may be noticed although they | 
were not brought to the attention of the court. 


STATEMENT OF POINTS 
In the circumstances of this case, the failure of the 
District Court to instruct the jury that destiny lef an 
accomplice should be received with caution and denivenieed 


with care was "plain error" under Rule 52(b), Federal 


Rules of Criminal Procedure. 


SUMMARY OF ARGUMENT 

This Court has repeatedly held that where an accomplice 
testifies at a criminal trial, it is the duty of the trial 
court to caution the jury that the testimony of the accomplice 
witness should be received with caution and scrutinized with 
care. This instruction was not given in this case although 
(1) there was no question that the witness Doris Walker 
was an accomplice -~- she was indicted with appeiiaht as a 
co-defendant and was awaiting sentence at the time of trial 
(cf. Campbell v. United States, App. D.C. 2 
289 F.2d 775 (1961)); (2) there was no sovrobovation of 
Doris Walker's testimony relative to the appellant's 
participation in the uttering of these checks -- yet 


appellant was convicted on three counts of uttering; (3) Doris 


Walker's testimony was crucial to the prosecution's case 


against appellant on the other three counts of forgery; and 
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(4) the trial court did give a cautionary instruction to the 
jury concerning appellant's credibility. Although there was 
no exception to the failure of the trial judge to give the 
instruction concerning accomplice testimony, appellant 
submits that in the circumstances of this case failure 
to give the necessary instruction was "plain error" under 
Rule 52(b) of the Federal Rules of Criminal Procedure. 
ARGUMENT 
IN THE CIRCUMSTANCES OF THIS CASE, FAILURE OF THE 
DISTRICT COURT TO INSTRUCT THE JURY THAT THE TESTIMONY 
OF AN ACCOMPLICE SHOULD BE RECEIVED WITH CAUTION AND 
SCRUTINIZED WITH CARE WAS "PLAIN ERROR" UNDER RULE 52(b), 
FEDERAL RULES OF CRIMINAL PROCEDURE. 
This Court of Appeals has repeatedly held that where an 
accomplice testifies at a criminal trial, it is the duty 
of the trial court to instruct the jury that the testimony of 
such accomplice must be received with caution and scrutinized 


with care. McQuaid v. United States, 91 App. D.C. 229, 


198 F.2d 987 (1952), cert. denied 344 U.S. 929; Bishop v. 


United States, 100 App. D.C. 88, 243 F.2d 32 (1957); Ballard 


v. United States, 99 App. D.C. 101, 237 F. 2d 582 (1956), 
cert. denied 352 U.S. 1017. In Campbell v._United States 


App. D.C. , 289 F.2d 775 (1961), as in this 


case, no request for such instruction was submitted to the 
trial court. Noting that the question before the Court was 
whether failure to give the instruction constituted "plain 
error" under Rule 52(b), Federal Rules of Criminal Procedure, 
this Court in Campbell found no plain error because it was 
not shown that any witness was, in fact, an accomplice. 
In the circumstances of this case, however, it is clear that 
such failure did constitute "plain error". | 

First, there is no question in this case ehael peri 
Walker was an accomplice. She was co-indicted with the 
defendant, entered a plea of guilty, and was awaiting sen- 
tence at the time she testified at Joe Walker's trial (JA 22). 


Second, Joe Walker was convicted of three counts of 


uttering and three counts of forgery. There was no evidence 


whatever that Walker had uttered the checks directly. However, 


the trial court charged the jury that one who aids or abets 

a criminal act is guilty as a principal (JA 43). Here the 
only evidence that Joe Walker aided or abetted in the uttering 
of the checks was the testimony of Doris Walker that he had 
directed her to go to the service station and cash them. 


(JA 16-18). Even this testimony was elicited by such a long 


string of leading questions by the prosecution that the 
trial court finally admonished the prosecutor not to lead 
his own witness (JA 18). Mr. Mims, the station attendant 
who cashed the checks, testified unequivocally that except 
for his seeing Joe Walker in the precinct, he had no 
reason to believe that he was connected in any way with the 
erimes in question (JA 10). 

Thus Walker was convicted on three counts of uttering 
solely on the basis of the uncorroborated testimony of the 
accomplice Doris Walker. In fact, the only evidence other 
than accomplice testimony connecting the defendant with any 
part of the crime was the testimony of the handwriting 
expert that the defendant's writing matched the writing of 


the drawer's signature on the checks. This testimony in no 


wise corroborates or even bears upon the element of fraudulent 


intent -- an element which the prosecution must establish 
beyond a reasonable doubt in order to sustain a conviction 
of forgery. 22 D.C.C. 1401. Here again, it was the 
testimony of Doris Walker which made the government's case ~- 
for it was she who testified that the appellant was the 


architect of the crime (JA 16-18). 


Thus the testimony of Doris Walker was indispensable 
| 
to convict Joe Walker on any of the six counts of which 
he was found guilty. In these circumstances it was clearly 
"plain error" for the District Court not to charge the 
jury to receive with caution and scrutinize with care the 
testimony of Doris Walker: 
"“Pailure on the part of the trial judge to ‘instruct 
on all essential questions of Law involved in the 
case, whether requested or not' would clearly 
‘affect substantial rights' within the meaning of 


Rule 52(b)."" Tatum v. United States, 88 BPP D.C. 
386, 190 F. 2d | 612, 615 (1951). 


There is a third circumstance which made it absolutely 
imperative for the trial court to give the fostvudeion on 
accomplice testimony. Appellant Joe Walker testified at the 
trial and denied all participation in the crime. 'In regard 
to this testimony, the trial court charged the jury (JA 41); 

"The Defendant testified in his own behalf and, there- 

fore, when you come to consider his credit as a witness, 


you may take into consideration his deep personal 
interest in the outcome of the case.' 


Appellant's conviction rested almost entirely on 
| 


whether the jury believed the testimony of the accomplice 
Doris Walker or that of the defendant, Joe Walker, Both 


persons' testimony was properly the subject of a cautionary 
| 


instruction; but to caution the jury in respect of the 


defendant and not to do likewise regarding the accomplice 


witness was highly prejudicial to the defendant. | 
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In view of all of these circumstances, the failure of 


the trial court to give a cautionary instruction regarding 


the testimony of Doris Walker was "plain error" under 


Rule 52(b), and the case should be remanded to District 


Court for a new trial. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following question is 
presented: 


Where the testimony of an accomplice is corroborated, 
and where defendant fails to request the trial court to 
instruct the jury as to the value of such testimony, is it 
reversible error for the trial court not to so instruct 
the jury? 


Counterstatement of the Case 
Statute Involved 

Summary of Argument 
Argument: 


I A Failure To Caution The Jury As To The Nature 
Of Accomplice Testimony Is Not Reversible Error 
Where No Cautionary Instruction Was Requested 
And Where The Testimony Was Corroborated 


II The Testimony Of The Accomplice Was Corroborated.. 


Conclusion 
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United States Court of Appeals 


For tue District or CoLtumBia Circuit 
No. 16,895 


Jor WALKER, APPELLANT 
v. 


Unitep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was co-indicted with one Doris Walker on 
June 29, 1961. (J.A. 1-3) Each count of the six count 
indictment charged a violation of 22 D.C. Code 1401 
(forging and uttering). Counts One, Three and Five each 
charged appellant with falsely making a bank check with 
intent to defraud. Counts Two, Four and Six each 
charged him with passing and uttering a forged check 
with intent to defraud. Appellant pleaded not guilty; 
Doris Walker pleaded guilty and was sentenced subsce- 
quent to appellant’s jury trial. Appellant was convicted 
on each count, and on December 15, 1961 received a gen- 


(1) 


2 
eral sentence of imprisonment for a period of one to 
four years. (J.A. 48-49). The instant appeal followed. 

On the trial, the evidence disclosed that on three differ- 
ent occasions appellant had forged the name of one 
Charles H. Marshall to three checks. He had then in- 
structed Doris Walker, who had seen him sign the checks, 
to cash them at a gas station. Doris Walker did eash the 
cheeks; appellant shared in the proceeds thereof. 

Dr. Charles H. Marshall, whose name was signed to 
the three checks, testified that he had known appellant 
for over twenty years, but that he did not know Doris 
Walker. (JA 5) He had not signed the three forged 
checks. (JA 6) Otis Lee Mims, employed at the Hackett 
Service Station, testified that on May 25, 1961 he cashed 
a check bearing Dr. Marshall’s signature which was pre- 
sented to him by Doris Walker. He cashed a second 
“Marshall” check on May 29 and a third on May 30. (JA 
8-9) The checks were dishonored, (JA 9) Mr. Mims 
testified that appellant had never attempted to cash a 
check or spend any money at his service station. (JA 
10) Mr. Ernest W. Hackett, owner of the service station, 
testified that the three checks cashed for Doris Walker 
by Mr. Mims were dishonored by the bank on which they 
were drawn. (JA 11-12) 

Doris Walker lived with appellant as his wife. (JA 15) 
She testified that she saw appellant sign each of the 
three checks. (JA 16-19) After signing cach check, he 
instructed her to cash it at the Hackett Service Station. 
(JA 16-19) She did so as to each check. (JA 17-19) 
Appellant received part of the cash proceeds of the checks 
cashed on May 24 and May 29. The remainder of the 
proceeds of these two checks, and the proceeds of the 
check cashed on May 30 were spent on food by Doris 
Walker; appellant shared that food. (JA 17-19) 

Ira N. Gullickson, an acknowledged handwriting expert, 
testified that he had compared witnessed specimens of 
appellant’s handwriting with the handwriting on the 
forged checks. (JA 23-25) It was his opinion that ap- 
pellant had signed the checks. (JA 25-26) 
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Appellant testified that he had no connection with the 
forging or uttering. He denied having signed the checks, 
and denied that the handwriting specimens utilized by 
Mr. Gullickson were his.* (JA 29, 31) He was unem- 
ployed and had been so since 1953. He received a monthly 
cheek of $83, from which he paid a monthly rental of 
$57.50 and supported Doris Walker and his step-mother 
(who, he testified, had an undisclosed source of income). 
(JA 36-87) He had previously been convicted of larceny 
by trick in 1954 and false pretenses in 1957. (JA 39) 

The trial judge instructed the jury regarding its evalu- 
ation of the testimony of witnesses. As to the defend- 
ant, the jury was advised that it could consider his deep 
personal interest in the case. No cautionary instruction 
as to the credibility of the testimony of Doris Walker 
was requested, nor was one given by the trial judge. (JA 
40-43) 


STATUTE INVOLVED 


22 D.C. Code 1401. Forgery 


Whoever, with intent to defraud or injure another, 
falscly makes or alters any writing of a publie or private 
nature, which might operate to the prejudice of another, 
or passes, utters, or publishes, or attempts to pass, utter, 
or publish as true and genuine, any paper so falsely made 
or altered, knowing the same to be false or forged, with 
the intent to defraud or prejudice the right of another, 
shall be imprisoned for not less than one year nor more 
than ten years. 


SUMMARY OF ARGUMENT 


It is well settled that a failure of a trial court to give 
a cautionary instruction concerning accomplice testimony 
to the jury, where such an instruction is not requested 


*It has been stipulated by counsel, however, that the hand- 
writing specimen obtained from appellant had been turned over 
to Mr. Gullickson. (JA 22-23) 
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by defendant, and where such testimony is corroborated, 
is not reversible error. In the case at bar no cautionary 
instruction was requested, and the testimony of the ac- 
complice was corroborated. 

Even if the testimony of an accomplice is not corrobo- 
rated, the lack of a cautionary instruction, where no re- 
quest for one is made by the defendant, does not con- 
stitute reversible error. This Court has reversed a con- 
viction based on uncorroborated accomplice testimony only 
where a cautionary instruction had been requested by 
defendant and refused by the court. 

The general sentence received by appellant, based on 
his conviction on all six counts, was less than the sentence 
that could have been imposed as to any one count. There- 
fore, in the event the Court finds that the accomplice testi- 
mony was corroborated as to only three of the six counts 
of the indictment, and in the event the Court deems a 
cautionary instruction mandatory in all cases where ac- 
complice testimony is uncorroborated, the judgment of 
the lower court should nevertheless be affirmed. 


ARGUMENT 
I 


A Failure To Caution The Jury As To The Nature Of 
Accomplice Testimony Is Not Reversible Error Where 
No Cautionary Instruction Was Requested And Where 
The Testimony Was Corroborated 


When an accomplice testifies against a defendant, it is 
the better practice for the trial court to caution the jury 
as to the nature of such testimony, but it is not mandatory 
that the court do so.’ See Caminetti v. United States, 
942 U.S. 470 (1917); Holmgren v. United States, 217 U.S. 
509 (1910); Esters v. United States, 260 F.2d 393 (8th 


1 The cautionary instruction generally advises the jury to receive 
the accomplice testimony with care and scrutinize it with caution. 
See, e.g., Ballard v. United States, 99 U.S. App. D.C. 101, 237 
F.2d 582 (1956), cert. denied, 352 U.S. 1017. 
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Cir. 1959); United States v. Woods, 66 F.2d 262 (2d Cir. 
1933); Rachmil v. United States, 288 Fed. 782 (2d Cir. 
1923). C.f., Willis v. United States, 106 U.S. App. D.C. 
211, 271 F.2d 477 (1959), cert. denied, 362 U.S. 964. The 
instruction is discretionary even where there is little or 
no corroboration of the accomplice testimony? See 
Finazzo v. United States, 288 F.2d 175 (6th Cir. 1961), 
cert, denied, 368 U.S. 837; Continental Baking Co. v. 
United States, 281 F.2d 137 (6th Cir. 1960) ; United States 
v. Stromberg, 268 F.2d 256, 272 (2d Cir. 1959); Wilson v. 
United States, 154 F.2d 802 (2d Cir. 1946), cert. denied, 
328 U.S. 823. See also Krulewitch v. United States, 336 
US. 440, 454 (1949) (concurring opinion of Jackson, J.) ; 
Wallace vy. United States, 243 Fed. 300 (7th Cir. 1917). 
And it is not mandatory that the court caution the jury 
even when requested to do so by the defendant. See 
Kriulewitch v. United States, supra; Continental Baking 
Co, v. United States, supra; Pittsburgh Plate Glass Co. v. 
United States, 260 F.2d 397, 402 (4th Cir, 1958), aff'd, 
360 U.S. 395; United States vy. Block, 88 F.2d 618 (2d Cir. 
1937), cert. denicd, 301 U.S. 690; United States v. Becker, 
62 F.2d 1007 (2d Cir, 1933). C.f., Caminetti v. United 
States, supra; Holmgren v. United States, supra; Joseph 
v. United States, 286 F.2d 468 (Sth Cir. 1960); Pine v. 
United States, 135 F.2d 468 (5th Cir. 1960), cert. denied, 
320 U.S. 740; Beavers v. United States, 3 F.2d 860, 863 
(6th Cir. 1925), 

In the case at bar, the accomplice’s testimony was 
corroborated; moreover, no cautionary instruction was 
requested, See infra, pp. 7-8. In these circumstances, 
the failure of the trial court to so instruct the jury was 
not reversible error. See Pagliochini v. United States, 
105 U.S. App. D.C, 110, 264 F.2d 583 (1959); Johnson v. 


*One may be convicted on the basis of uncorroborated accom- 
plice testimony. Caminetti v. United States, supra; Claypole v. 
United States, 280 F.2d 768 (9th Cir. 1960): Continental Baking 
Co. v. United States, infra; Poliafico v. United States, 237 F.2d 
97, 115 (6th Cir. 1956), cert. denicd, 352 U.S. 1025; United States 
v. Woods, supra. C.f., Ballard y. United States, supra. 
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United States, 81 U.S. App. D.C. 254, 157 F.2d 209 
(1946); Borum vy. United States, 61 U.S. App. D.C. 4, 
56 F.2d 301 (1932), cert. denied sub nom. Logan v. United 
States, 285 U.S. 255. See also Cratty v. United States, 
§2 U.S. App. D.C. 236, 163 F.2d 844 (1947); Skiskowski v. 
United States, 81 U.S. App. D.C. 274, 158 F.2d 177 (1946), 
cert. denied, 330 U.S. 822; Walker v. United States, 285 
F.2d 52 (5th Cir. 1960); Esters v. United States supra; 
Mims v. United States, 254 F.2d 654 (9th Cir. 1958). 
Indeed, even were corroboration lacking, the failure of 
the trial court to give an accomplice instruction—particu- 
larly in light of appellant’s failure to request one—was 
not reversible error. See Krulewitch v. United States, 
supra; Finazzo v. United States, supra; United States v. 
Stromberg, supra; Wilson v. United States, supra. Cie 
Obery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 
860 (1954), cert. denied, 349 U.S. 923; Jackson v. United 
States, 91 U.S. App. D.C. 60, 198 F.2d 497 (1952), cert. 
denied, 344 U.S. 858; Cratty v. United States, supra. 

To the foregoing rules there is one exception, effective 
in this jurisdiction. Freed v. United States, 49 U.S. App. 
D.C. 392, 266 Fed. 1012 (1920) held that the refusal of 
a trial court to give a requested cautionary instruction 
to the jury, where there was “little, if any” corroboration 
of the testimony of an accomplice, was reversible error. 
See also Egan v. United States, 52 U.S. App. D.C. 384, 
287 Fed. 958 (1923).* Freed, however, is inapplicable to 


3 Freed made new law. Diggs v. United States, 220 Fed. 545 
(9th Cir. 1915), aff'd sub nom. Caminetti v. United States, 242 
U.S. 470. It appears not to have been followed in other juris- 
dictions. See United States v. Becker, supra at 1009 (“The warn- 
ing is never an absolute necessity.”) Elsewhere, it has at times 
not been acknowledged. See Hanks v. United States, 97 F.2d 309 
(4th Cir. 1938) (“[T]he rule is well settled that whether the 
trial judge shall caution the jury with respect to the weight to 
be given the testimony of an accomplice is a matter residing 
within his sound discretion.”) See also Esters v. United States, 
supra at 397: 


Furthermore, we do not understand that an absolute and 
mandatory duty is imposed upon the court to advise the jury 
by instruction that they should consider the testimony of 
an uncorroborated accomplice with caution. 
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the ease at bar, for here no instruction was requested, 
and the testimony of the accomplice was corroborated.4 


II 


The Testimony Of The Accomplice Was Corroborated 


Corroborative evidence is that which is independent of 
the testimony to be corroborated, and which tends to 
establish the trustworthiness of the latter. See Opper v. 
United States, 348 U.S. 384 (1954); United States v. 
Neverson, 1 Mackey (12 D.C.) 152 (1880); Martinez v. 
United States, 295 F.2d 426 (10th Cir. 1961); United 
States v. Baker, 293 F.2d 613 (3d Cir, 1961); Stanley v. 
Onited States, 245 F.2d 427 (6th Cir. 1957); Braswell v. 
United States, 224 F.2d 706 (10th Cir, 1955), cert. denied, 
350 U.S. 845. In the ease of forgery, it has been said 
that the corroboration “must connect or tend to connect 
the accused with the commission of the erime with which 
he is charged.” Ing v. United States, 278 F.2d 362 (9th 
Cir. 1960). 


* Appellee has found no case, of this or any other jurisdiction, 
that has imposed a mandatory duty to instruct, regardless of a 
request therefor and regardless of corroboration. To so hold, we 
submit, would be unsound. The basis of any cautionary instruc- 
tion is the belief that accomplices are generally less likely than 
other persons to tell the truth. See dissenting opinion of Bazelon, 
J., in Bishop v. United States, 100 U.S. App. D.C. 88, 90, 243 
F.2d 32, 34 (1957). But corrobcration negates the gencrality. 
Thus a cautionary instruction in the face of corroboration would, 
at the least, be academic, and more likely, constitute in the minds 
of jurors a repudiation by the court of the corroborative evi- 
dence. Moreover, a mandatory duty to instruct, notwithstanding 
a defendant’s failure to request an instruction, would undermine 
Rule 30, Fed. R. Crim. P. (“No party may assign as error any 
portion of the charge or omission therefrom unless he objects 
thereto... .”). See Krulewitch v. United States, supra; Willis 
v. United States, supra; Obery v. United States, supra; Villaroman 
vy. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950). 

Significantly, Campbell v. United States, U.S. App. D.C. 

, 289 F.2d 775 (1962), whose dictum is relied on by appellant, 
speaks of the propriety of a cautionary instruction “when con- 
fronted with the uncorroboratcid testimony of an accomplice.” 
(Emphasis supplied) 289 F. 2d at 778. 
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In the ease at bar, the most material aspect of the ac- 
complice’s testimony was that appellant had forged the 
checks, An acknowledged handwriting expert testified 
that in his opinion the signatures on the forged checks 
were written by appellant.’ (J.A. 25.) This testimony 
clearly connected appellant with the crimes charged and 
justified a jury inference of the truth of the accomplice’s 
testimony. C.f.. Opper v. United States, supra at 93. 
Such corroborative evidence, either coupled with or in- 
dependent of the absence of a request for a cautionary 
instruction, precludes Freed's applicability to the case 
at bar.® 

Since the essence of corroboration is its tendency to 
demonstrate the trustworthiness of the accomplice, and 
since a material aspect of Doris Walker’s testimony was 
properly corroborated, appellant’s view that corrobora- 
tion extended only to the three counts of making (as op- 
posed to the three counts of uttering) is unsound. It is 
not testimony as to any particulary count that need be 
corroborated; rather, it is simply the testimony taken as 
a whole. Thus, even if the Court were to hold that cor- 
roboration was essential (in the absence of an unrequested 
cautionary instruction) to a conviction based on accom- 
plice testimony, appellant's conviction as to all six counts 
of the indictment should be sustained. Alternatively, if 


° Appellant does not appear to contest the corroborative nature 
of this testimony; as to the three counts of the indictment 
charging him with the making of bad checks, he deems Doris 
Walker’s testimony as “crucial,” not uncorroborated. (Brief of 
Appellant, p. 5.) 


* Appellant contends that Mr. Gullickson’s testimony did not 
corroborate the evidence of fraudulent intent in the record. (Brief 
of Appellant, p. 8.) First, this is unneccssary as a matter of 
law. See e.g., United States v. Neverson, supra. Second, there 
was sufficient evidence for the jury to infer fraudulent intent, 
particularly in light of the fact that appellant forged not one 
check, but three checks on three separate occasions. See Dowling 
v. United States, 41 App. D.C. 11 (1913); Easterday v. United 
States, 53 U.S. App. D.C. 387, 292 Fed. 664 (1923); McKenna v. 
United States, 232 F.2d 431 (Sth Cir. 1956). C.f., Nassan v. 
United States, 126 F.2d 613 (4th Cir. 1942). 
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the Court finds corroboration only as to the three counts 
of making, the judgment below should nevertheless be 
sustained. The general sentence imposed on all counts 
was one to four years. Since this was far less than the 
permissible maximum on each count (one to ten years, 
22 D.C. Code 1401), the judgment of the trial court may 
be affirmed on the authority of Fabianich v. United 
States, No. 16874, decided by this Court on May 10, 1962; 
Kosmos v. United States, U.S. App. D.C. ——, 296 
F.2d 256 (1961); Gore v. United States, 100 U.S. App. 
D.C. 315, 244 F.2d 763, aff'd., 357 U.S, 386; and Barenblatt 
v. United States, 360 U.S. 109 (1959). See also Rovario 
v. United States, 353 U.S. 53 (1957); Hirabayashi v. 
United States, 320 U.S. 81 (1943); Whitfield v. Ohio, 297 
U.S. 431 (1936); Estep v. United States, 223 F.2d 19 
(5th Cir. 1955). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


DAvID C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JOEL D, BLACKWELL, 
BARRY SIDMAN, 
Assistant United States Attorneys. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was co-indicted with one Doris Walker on 
June 29, 1961. (J.A. 1-3) Hach count of the six count 
indictment charged a violation of 22 D.C. Code 1401 
(forging and uttering). Counts One, Three and Five each 
charged appellant with falsely making a bank check with 
intent to defraud. Counts Two, Four and Six each 
charged him with passing and uttering a forged check 
with intent to defraud. Appellant pleaded not guilty; 
Doris Walker pleaded guilty and was sentenced subse- 
quent to appellant’s jury trial. Appellant was convicted 
on each count, and on December 15, 1961 received a gen- 
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eral sentence of imprisonment for a period of one to 
four years. (J.A. 48-49). The instant appeal followed. 

On the trial, the evidence disclosed that on three differ- 
ent occasions appellant had forged the name of one 
Charles H. Marshall to three checks. He had then in- 
structed Doris Walker, who had seen him sign the checks, 
to cash them at a gas station. Doris Walker did cash the 
checks; appellant shared in the proceeds thereof. 

Dr. Charles H. Marshall, whose name was signed to 
the three checks, testified that he had known appellant 
for over twenty years, but that he did not know Doris 
Walker. (JA 5) He had not signed the three forged 
checks. (JA 6) Otis Lee Mims, employed at the Hackett 
Service Station, testified that on May 25, 1961 he cashed 
a check bearing Dr. Marshall’s signature which was pre- 
sented to him by Doris Walker. He cashed a second 
“Marshall” check on May 29 and a third on May 30. (JA 
8-9) The checks were dishonored. (JA 9) Mr. Mims 
testified that appellant had never attempted to cash a 
check or spend any money at his service station. (JA 
10) Mr. Ernest W. Hackett, owner of the service station, 
testified that the three checks cashed for Doris Walker 
by Mr. Mims were dishonored by the bank on which they 
were drawn. (JA 11-12) 

Doris Walker lived with appellant as his wife. (JA 15) 
She testified that she saw appellant sign each of the 
three checks. (JA 16-19) After signing each check, he 
instructed her to cash it at the Hackett Service Station. 
(JA 16-19) She did so as to each check. (JA 17-19) 
Appellant received part of the cash proceeds of the checks 
cashed on May 24 and May 29. The remainder of the 
proceeds of these two checks, and the proceeds of the 
check cashed on May 30 were spent on food by Doris 
Walker; appellant shared that food. (JA 17-19) 

Ira N. Gullickson, an acknowledged handwriting expert, 
testified that he had compared witnessed specimens of 
appellant’s handwriting with the handwriting on the 
forged checks. (JA 23-25) It was his opinion that ap- 
pellant had signed the checks. (JA 25-26) 
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Appellant testified that he had no connection with the 
forging or uttering. He denied having signed the checks, 
and denied that the handwriting specimens utilized by 
Mr. Gullickson were his.* (JA 29, 31) He was unem- 
ployed and had been so since 1953. He received a monthly 
check of $83, from which he paid a monthly rental of 
$57.50 and supported Doris Walker and his step-mother 
(who, he testified, had an undisclosed source of income). 
(JA 36-37) He had previously been convicted of larceny 
by trick in 1954 and false pretenses in 1957. (JA 39) 

The trial judge instructed the jury regarding its evalu- 
ation of the testimony of witnesses. As to the defend- 
ant, the jury was advised that it could consider his deep 
personal interest in the case. No cautionary instruction 
as to the credibility of the testimony of Doris Walker 
was requested, nor was one given by the trial judge. (JA 
40-43) 


STATUTE INVOLVED 


22 D.C. Code 1401. Forgery 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or private 
nature, which might operate to the prejudice of another, 
or passes, utters, or publishes, or attempts to pass, utter, 
or publish as true and genuine, any paper so falsely made 
or altered, knowing the same to be false or forged, with 
the intent to defraud or prejudice the right of another, 
shall be imprisoned for not less than one year nor more 
than ten years. 


SUMMARY OF ARGUMENT 


Tt is well settled that a failure of a trial court to give 
a cautionary instruction concerning accomplice testimony 
to the jury, where such an instruction is not requested 


*Jt has been stipulated by counsel, however, that the hand- 
writing specimen obtained from appellant had been turned over 
to Mr. Gullickson. (JA 22-23) 
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by defendant, and where such testimony is corroborated, 
is not reversible error. In the case at bar no cautionary 
instruction was requested, and the testimony of the ac- 
complice was corroborated. 

Even if the testimony of an accomplice is not corrobo- 
rated, the lack of a cautionary instruction, where no re- 
quest for one is made by the defendant, does not con- 
stitute reversible error. This Court has reversed a con- 
viction based on uncorroborated accomplice testimony only 


where a cautionary instruction had been requested by ry 
defendant and refused by the court. i 
The general sentence received by appellant, based on . 


his conviction on all six counts, was less than the sentence 
that could have been imposed as to any one count. There- 
fore, in the event the Court finds that the accomplice testi- 
mony was corroborated as to only three of the six counts 
of the indictment, and in the event the Court deems a | 
cautionary instruction mandatory in all cases where ac- 

complice testimony is uncorroborated, the judgment of 

the lower court should nevertheless be affirmed. 


ARGUMENT 
I 


A Failure To Caution The Jury As To The Nature Of ! 
Accomplice Testimony Is Not Reversible Error Where 
No Cautionary Instruction Was Requested And Where 
The Testimony Was Corroborated 


When an accomplice testifies against a defendant, it is 
the better practice for the trial court to caution the jury 
as to the nature of such testimony, but it is not mandatory 
that the court do so. See Caminetti v. United States, 
242 U.S. 470 (1917); Holmgren v. United States, 217 U.S. 
509 (1910); Esters v. United States, 260 F.2d 393 (8th 


1 The cautionary instruction generally advises the jury to receive 
the accomplice testimony with care and scrutinize it with caution. 
See, e.g. Ballard v. United States, 99 U.S. App. D.C. 101, 237 
F.2d 582 (1956), cert. denied, 352 U.S. 1017. 


a) 


Cir. 1959); United States v. Woods, 66 F.2d 262 (2d Cir. 
1933); Rachmil v. United States, 288 Fed. 782 (2d Cir. 
1923). C.f., Willis v. United States, 106 U.S. App. D.C. 
211, 271 F.2d 477 (1959), cert. denied, 362 U.S. 964. The 
instruction is discretionary even where there is little or 
no corroboration of the accomplice testimony. See 
Finazzo v. United States, 288 F.2d 175 (6th Cir. 1961), 
cert, denied, 368 U.S. 837; Continental Baking Co. v. 
United States, 281 F.2d 137 (6th Cir. 1960) ; United States 
v. Stromberg, 268 F.2d 256, 272 (2d Cir. 1959); Wilson v. 
United States, 154 F.2d 802 (2d Cir. 1946), cert. denied, 
328 U.S. 823. Sce also Krulewitch v. United States, 336 
U.S. 440, 454 (1949) (concurring opinion of Jackson, J.); 
Wallace v. United States, 243 Fed. 300 (7th Cir. 1917). 
And it is not mandatory that the court caution the jury 
even when requested to do so by the defendant. See 
Krulewitch v. United States, supra; Continental Baking 
Co. v. United States, supra; Pittsburgh Plate Glass Co. v. 
United States, 260 F.2d 397, 402 (4th Cir, 1958), aff'd, 
360 U.S. 395; United States v. Block, 88 F.2d 618 (2d Cir. 
1937), cert. denied, 301 U.S. 690; United States v. Becker, 
62 F.2d 1007 (2d Cir. 1933). C.f., Caminetti v. United 
States, supra; Holmgren v. United States, supra; Joseph 
v. United States, 286 F.2d 468 (5th Cir. 1960); Pine v. 
United States, 135 F.2d 468 (Sth Cir. 1960), cert. denied, 
320 U.S. 740; Beavers v. United States, 3 F.2d 860, 863 
(6th Cir. 1925). 

In the ease at bar, the accomplice’s testimony was 
corroborated; moreover, no cautionary instruction was 
requested. See infra, pp. 7-8. In these circumstances, 
the failure of the trial court to so instruct the jury was 
not reversible error. See Pagliochini v. United States, 
105 U.S. App. D.C. 110, 264 F.2d 583 (1959); Johnson v. 


2QOne may be convicted on the basis of uncorroborated accom- 
plice testimony. Caminetti v. United States, supra; Claypole v. 
United States, 280 F.2d 768 (9th Cir. 1960); Continental Baking 
Co. v. United States, infra; Poliafico v. United States, 237 F.2d 
97, 115 (6th Cir. 1956), cert. denied, 352 U.S. 1025; United States 
v. Woods, supra. C.f., Ballard v. United States, supra. 
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United States, 81 U.S. App. D.C. 254, 157 F.2d 209 
(1946); Borum v. United States, 61 U.S. App. D.C. 4, 
56 F.2d 301 (1932), cert. denied sub nom. Logan v. United 
States, 285 U.S. 255. See also Cratty v. United States, 
82 U.S. App. D.C. 236, 163 F.2d 844 (1947) ; Skiskowski v. 
United States, 81 U.S. App. D.C. 274, 158 F.2d 177 (1946), 
cert. denied, 330 U.S. 822; Walker v. United States, 285 
F.2d 52 (5th Cir. 1960); Esters v. United States supra; 
Mims v. United States, 254 F.2d 654 (9th Cir. 1958). 
Indeed, even were corroboration lacking, the failure of 
the trial court to give an accomplice instruction—particu- 
larly in light of appellant’s failure to request one—was 
not reversible error. See Krulewitch v. United States, 
supra; Finazzo v. United States, supra; United States v. 
Stromberg, supra; Wilson v. United States, supra. Cf. 
Obery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 
860 (1954), cert. denied, 349 U.S. 923; Jackson v. United 
States, 91 U.S. App. D.C. 60, 198 F.2d 497 (1952), cert. 
denied, 344 U.S. 858; Cratty v. United States, supra. 

To the foregoing rules there is one exception, effective 
in this jurisdiction. Freed v. United States, 49 U.S. App. 
D.C. 392, 266 Fed. 1012 (1920) held that the refusal of 
a trial court to give a requested cautionary instruction 
to the jury, where there was “little, if any” corroboration 
of the testimony of an accomplice, was reversible error. 
See also Egan v. United States, 52 U.S. App. D.C. 384, 
287 Fed. 958 (1923).8 Freed, however, is inapplicable to 


3 Freed made new law. Diggs v. United States, 220 Fed. 545 
(9th Cir. 1915), aff'd sub nom, Caminetti v. United States, 242 
U.S. 470. It appears not to have been followed in other juris- 
dictions. See United States v. Becker, supra at 1009 (“The warn- 
ing is never an absolute necessity.”) Elsewhere, it has at times 
not been acknowledged. See Hanks v. United States, 97 F.2d 309 
(4th Cir. 1938) (“[T]he rule is well settled that whether the 
trial judge shall caution the jury with respect to the weight to 
be given the testimony of an accomplice is a matter residing 
within his sound discretion.”) See also Esters v. United States, 
supra at 397: 


Furthermore, we do not understand that an absolute and 
mandatory duty is imposed upon the court to advise the jury 
by instruction that they should consider the testimony of 
an uncorroborated accomplice with caution. 
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the case at bar, for here no instruction was requested, 
and the testimony of the accomplice was corroborated.* 


II 


The Testimony Of The Accomplice Was Corroborated 


Corroborative evidence is that which is independent of 
the testimony to be corroborated, and which tends to 
establish the trustworthiness of the latter. See Opper v. 
United States, 348 U.S. 384 (1954); United States v. 
Neverson, 1 Mackey (12 D.C.) 152 (1880); Martinez v. 
United States, 295 F.2d 426 (10th Cir. 1961); United 
States v. Baker, 293 F.2d 613 (3d Cir. 1961); Stanley v. 
United States, 245 F.2d 427 (6th Cir. 1957); Braswell v. 
United States, 224 F.2d 706 (10th Cir. 1955), cert. denied, 
350 U.S. 845. In the case of forgery, it has been said 
that the corroboration “must connect or tend to connect 
the accused with the commission of the crime with which 
he is charged.” Ing v. United States, 278 F.2d 362 (9th 
Cir. 1960). 


+ Appellee has found no case, of this or any other jurisdiction, 
that has imposed a mandatory duty to instruct, regardless of a 
request therefor and regardless of corroboration. To so hold, we 
submit, would be unsound. The basis of any cautionary instruc- 
tion is the belief that accomplices are generally less likely than 
other persons to tell the truth. See dissenting opinion of Bazelon, 
J., in Bishop v. United States, 100 U.S. App. D.C. 88, 90, 243 
F.2d 32, 34 (1957). But corroboration negates the generality. 
Thus a cautionary instruction in the face of corroboration would, 
at the least, be academic, and more likely, constitute in the minds 
of jurors a repudiation by the court of the corroborative evi- 
dence. Moreover, a mandatory duty to instruct, notwithstanding 
a defendant’s failure to request an instruction, would undermine 
Rule 30, Fed. R. Crim. P. (“No party may assign as error any 
portion of the charge or omission therefrom unless he objects 
thereto... .”). See Krulewitch v. United States, supra; Willis 
v. United States, supra; Obery v. United States, supra; Villaroman 
v. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950). 

Significantly, Campbell v. United States, U.S. App. D.C. 

, 289 F.2d 775 (1962), whose dictum is relied on by appellant, 
speaks of the propriety of a cautionary instruction “when con- 
fronted with the uncorroboratcd testimony of an accomplice.” 
(Emphasis supplied) 289 F. 2d at 778. 
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In the case at bar, the most material aspect of the ac- 
complice’s testimony was that appellant had forged the 
checks. An acknowledged handwriting expert testified 
that in his opinion the signatures on the forged checks 
were written by appellant.® (J.A. 25.) This testimony 
clearly connected appellant with the crimes charged and 
justified a jury inference of the truth of the accomplice’s 
testimony. C.f., Opper v. United States, supra at 93. 
Such corroborative evidence, either coupled with or in- 
dependent of the absence of a request for a cautionary 
instruction, precludes Freed’s applicability to the case 
at bar® 

Since the essence of corroboration is its tendency to 
demonstrate the trustworthiness of the accomplice, and 
since a material aspect of Doris Walker’s testimony was 
properly corroborated, appellant’s view that corrobora- 
tion extended only to the three counts of making (as op- 
posed to the three counts of uttering) is unsound. It is 
not testimony as to any particular count that need be 
corroborated; rather, it is simply the testimony taken as 
a whole. Thus, even if the Court were to hold that cor- 
roboration was essential (in the absence of an unrequested 
cautionary instruction) to a conviction based on accom- 
plice testimony, appellant’s conviction as to all six counts 
of the indictment should be sustained. Alternatively, if 


5 Appellant does not appear to contest the corroborative nature 
of this testimony; as to the three counts of the indictment 
charging him with the making of bad checks, he deems Doris 
Walker’s testimony as “crucial,” not uncorroborated. (Brief of 
Appellant, p. 5.) 


® Appellant contends that Mr. Gullickson’s testimony did not 
corroborate the evidence of fraudulent intent in the record. (Brief 
of Appellant, p. 8.) First, this is unnecessary as a matter of 
law. See e.g., United States v. Neverson, supra. Second, there 
was sufficient evidence for the jury to infer fraudulent intent, 
particularly in light of the fact that appellant forged not one 
check, but three checks on three separate occasions. See Dowling 
v. United States, 41 App. D.C. 11 (1913); Easterday v. United 
States, 53 U.S. App. D.C. 387, 292 Fed. 664 (1923); McKenna v. 
United States, 232 F.2d 431 (8th Cir. 1956). C.f., Nassan v. 
United States, 126 F.2d 613 (4th Cir. 1942). 
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the Court finds corroboration only as to the three counts 
of making, the judgment below should nevertheless be 
sustained. The general sentence imposed on all counts 
was one to four years. Since this was far less than the 
permissible maximum on each count (one to ten years, 
22 D.C. Code 1401), the judgment of the trial court may 
be affirmed on the authority of Fabianich v. United 
States, No. 16874, decided by this Court on May 10, 1962; 
Kosmos v. United States, U.S. App. D.C. —, 296 
F.2d 256 (1961); Gore v. United States, 100 U.S. App. 
D.C. 315, 244 F.2d 763, aff'd., 357 U.S. 386; and Barenblatt 
vy. United States, 360 U.S. 109 (1959). Sce also Rovario 
v. United States, 353 U.S. 53 (1957); Hirabayashi v. 
United States, 320 U.S. 81 (1943); Whitfield v. Ohio, 297 
U.S. 431 (1936); Estep v. United States, 223 F.2d 19 
(5th Cir. 1955). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JOEL D. BLACKWELL, 
Barry SIDMAN, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


The issue in this case is a simple one: whether the 
failure of the trial court to give a cautionary instruction 
concerning the testimony of an accomplice constituted 
"plain error" under Rule 52(b). The facts in the case are 
likewise simple: Joe Walker, the defendant, was convicted 


of three counts of forging a check and three counts of 


uttering a check (JA 47-48), and was sentenced to 1 - 4 


years (JA 49). The prosecution presented only two witnesses 
who connected the defendant Walker with the crime: one 
Doris Walker, with whom appellant lived as man and wife, 


and a handwriting expert, Ira Gullickson. Doris Walker 


was co-~indicted with defendant, admitted cashing the checks, 
had pleaded guilty to two counts, and was awaiting sentence 
at the time she testified (JA 15-23). She identified the 
defendant as the instigator and director of the crimes 
(JA 16-18). The handwriting expert testified that defendant's 
handwriting matched the drawer's signature on the bottom of 
the checks, although this signature was "disguised" (JA 25-26). 
The defendant took the stand and denied all participation 
in the crime (JA 28-34). 

The vital importance of Doris Walker's testimony to 
the prosecution's case is clear. If her testimony were 
disbelieved, there would be no evidence that the defendant 
uttered any deeeie aha the only evidence of forgery would 
be the testimony of the handwriting expert. The prosecution 


does not argue here that the testimony of a handwriting 
| 


expert, standing alone, is legally sufficient to sustain a 
1/ | 
As stated above, Doris Walker cashed the checks. The 
theory on which defendant was convicted of the three 
counts of uttering was that he aided and abetted her 
cashing (JA 43). The only evidence relating to this 


theory was Doris Walker's testimony that derendane 
told her to cash the checks. 


conviction of forgery. It certainly cannot argue that the 
testimony of the accomplice Doris Walker was merely cumulative, 
or that other evidence in the case was so overwhelming that 
the jury must have brought in the same verdict. 

The government's argument here is a peculiar one. 
It admits that the instruction should have been given. 
(Appellee's Brief, p. 4). It argues, however, that since 
there was one piece of corroboration of the accomplice's 
testimony, the failure to give the instruction did not 
affect defendant's substantial rights. Such an argument 


rests more on conjecture than on logic. In Freed v. United 


States, 266 Fed. 1012 (1920), admittedly the leading case 


in this jurisdiction on point -- and relied on by the 
government -- this Court said (266 Fed. at 1016): 


‘While it is not improbable that the same result 
would have been reached had the court cautioned and 
advised the jury as to the danger of convicting upon 
the uncorroborated testimony of accomplices, it is 
not for us to speculate upon this question and 
resolve it against the accused. 


kK 


.... Had the court defined an accomplice, and brought 
sharply to the attention of the jury the character of 
the government's testimony against the defendant, it 
cannot be doubted that his counsel would have been in 
a better position to present his case to the jury, and 
who may say that the point of view of the jury might 
not have been different." 


Freed held that failure to give a cautionary instruction 
2/ 
on accomplice testimony is reversible error. The government 
tries to distinguish the Freed case on the ground that 


there, a cautionary instruction was requested. However, the 


| 
opinion in that case leaves no doubt that this Court thought 


failure to give the instruction would constitute "plain 
error" within the meaning of Rule 52(b); indeed, the 
language in that opinion paraphrased what is now Rule 52(b) 


(266 Fed. at 1017): 
"Believing that the defendant was not accorded the 
fair and impartial trial to which he was entitled, 
and that his interests may have been substantially 
affected, we are constrained to reverse the judgment 
and award a new trial." (emphasis supplied) . 


There is one last important circumstance in this case 
| 
which, although stated in the government's presentation of 
the facts, is not mentioned elsewhere in the government's 
| 


brief. The judge in this case cautioned the jury regarding 


defendant Walker's testimony because of his "deep personal 


2 

Note that in Freed, as in this case, there was "little, 
if any," corroboration; thus the Freed rule is not 
restricted to cases where the accomplice testimony is 
wholly uncorroborated. 


interest in the outcome of the case." (JA 41). Both Doris 
Walker and Joe Walker could not have been telling the 


truth; the jury should have been cautioned about both 


persons’ testimony. Since they were cautioned only about 


the defendant's ‘testimony, failure to give the proper 
instruction could not constitute harmless error. 
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